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EXCLUSION OF 
UNBELIEF. 
Whether an atheist ought to be admitted, as a 


competent witness. 


Ar the threshold of this inquiry, we are 


THE LAW REPORTER. 


WITNESSES FOR | 


met with the great difficulty of admitting | 


any exception in favor of the atheist. Should 
he be permitted to testify, without taking an 
oath, while that, or some other equivalent so- 
lemnity, is administered to all other persons, 


it would be extremely natural for them to | 


demand the reason for this 
extremely difficult to render any. The athe- 
ist does not profess reluctance, on this head ; 
the formality is, to him, of no importance ; 
in whatever mode his asseveration is made, 
whether by the name of the Christian’s, or 
the Pagan’s God, or by his own head, it is 
still, in his view, but an ceremony. 
With others, it is not so. 
are religiously bound by this solemn invoca- 
tion. 
some, and not of others; or to place those 


idle 


who reverence its sanction, upon the same 
grade, in legal estimation, with those who 
despise it, would be virtually to concede that 
judicial oaths were but unmeaning public 
forms, the violation of which involved no 
moral zuilt ; and which only served to create 
an invidious distinction. ‘The moral sense 
of the community would become debased, 
and the very security, proposed by the sanc- 
tion of an oath, would be done away. Prac- 
tically, there is no middle ground, ‘ihis 
solemn appeal to the conscience must be 
made in all cases, or in none, 
tion in favor of Quakers, and other persons 
conscientiously scrupulous of taking an oath, 
does not affect the question ; for these per- 
sons acknowledge the being of God, their 
accountability to him, and a future retribu- 
tion at his hand ; and their consciences are 
religiously bound, by a solemn judicial affir- 
mation; which is all that an oath can do. 


The right of the community to require an 


41 


To exact this security, therefore, of 


The excep- | 


difference, and | 


Their consciences | 


(No. 12, 


oath in judicial proceedings, is founded on 
its right to protect itself, and to provide for 
the common welfare. The right to compel 
men to render to each other their dues, lies 
at the foundation of the social compact. I 
is exercised by all civilized nations, and is 
It forms one of the 
great objects of political society, and, of 


universally conceded. 


course, one of the chief duties of the State. 
[f it is a public duty, to protect the citizen 
in the enjoyment of his rights, it necessarily 
follows that the State must have power to 
ascertain the existence of those rights, and, if 
so, to prescribe the mode of such ascertain- 
ment, and to direct the means to be employ- 
ed. Upon this foundation alone, stands the 
right of the State to constitute Judicial tri- 
bunals, to appoint Judges and Executive 
officers, to prescribe the forms of process, 
the modes of trial, and the quantity, nature 
and rules of evidence. If the right to erect 
tribunals is granted, the others inevitably 
follow. The State requires three witnesses 
to a'will. It requires a seal toa deed. It 
requires wriiten evidence, to prove an inter- 
est in land, or to render valid a promise to 
pay debt. It requires wit- 
esses to be under oath; and it rejects hear- 
say, or second-hand statements. It has the 
same right to require one of these, as anoth- 
er. If its right to require an oath is dis- 
proved, the same reasons will disprove its 
right to enact the Statute of Wills:—both 
would be alike unconstitutional. 


anthar an’a 
another man’s 


The duty of exacting an oath of every 
witness, we think is equally clear. An oath 
is defined to be, “a solemn invocation of the 
vengeance of the Deity upon the witness, if 
he does not declare the whole truth, as far 
as he knows it.” (1 Stark. Ev. 22. 79.) Its 
object is to elicit the truth, by affecting and 
binding the conscience of the witness, by an 
act of religion,—a deliberate, formal, express 
appeal to the omniscient God. All nations, 
in all ages, have tested its efficacy for this 
purpose ; and to deny it now, is to put out 
the light of history, deny the value of expe- 
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rience, and commence social existence anew, 
in the state of nature. Now it is a well set- 
tled rule that “the best attainable evidence 
shall be adduced, to prove every disputed 
fact.” Even the advocates for the admission 
of atheists concede it, “the dictate of 
common sense,” that “in all cases the best 
accessible testimony, in regard to any fact, 
should be required for its proof’’"' By the 
same rule, we contend, the strongest attaina- 


as 
’ 


ble sanction should be required, for the truth | 


of what is testified. Mere declarations, un- 
der no sanction or solemnity whatever, would 
avail but little; and it would be childish to 
insist on the reception of the lowest and 
weakest degree of evidence, where one high- 
er and more satisfactory is at hand. 
in so grave a matter as passing judgment 
upon the property, and rights, and even the 
lives of individuals, the legislator would be 
criminally negligent of his duty, if he should 
omit to provide all attainable means for the 
discovery of truth, 

It is sometimes urged, that if false state- 
ments, in court, not made under oath, were 
visited by law with all the penal consequen- 
ces of perjury, this would be a sufficient se- 
curity for the truth of the testimony. To 


this it may be replied.—1. That it does not | 


admit of being proved; it is not possible, in 
the nature of the subject, that this can ever 
be shown by 2d. If perjury is 
frequent, as it really is, even with all the 
restraints afforded by an oath, it certainly 
would be more frequent without them. 3d. 
As already shown, the highest attainable 
security ought to be required, for the truth 
of testimony, on whieh life, and the dearest 
rights, may depend, 

This degree of security is obtained, by 


ey idence. 


bringing to the aid of the law against perju- | 
ry, all the motives which can bind the con- | 


science of the party to speak the truth; and 
this is done by an oath. Its object, in affect- 
ing the conscience, is attained instantly, by 
the 
does, the just retribution of insulted Heaven 
upon him that sweareth falsely. 
there can be no hope of escape; while from 
the slow and uncertain operation of a statute 


against perjury, there may be little to fear. | 


The oath operates immediately and certainly ; 
the statute, always remotely, and uncertainly. 


1 Christian Review, Dec. 1836, p. 493. 


Indeed, | 


act of administration, invoking, as it | 


From this, | 
| 


| The latter may often be eluded ; the former, 
never. The statute, moreover, can never 
operate beyond the limits of the State which 
enacted it; and therefore it cannot reach 
the case of a witness, giving a false deposi- 
tion in another State, to be used in a cause 
pending in this. He can be punished only 
by the laws of the country where he happen- 
ed to be, at the time of deposing ; and these 
ray or may not provide for such cases. But 
the oath operates upon the conscience, 
wherever it is taken. A Pagan may know 
nothing, or, knowing, may care nothing, for 
our statute of pains and penalties; yet he 
may greetly dread the vengeance of his own 
Deity, if once religiously and solemnly in- 
voked, as a witness and avenger of his false- 


houd. In the language of Mr Justice Story, 


“the administration of an oath supposes that 
a moral and religious accountability is FELT 
|to a Supreme Being ; and this is the sanction 
| which the law requires upon the conscience, 
| before it admits him to testify.”' 


| Now how can this sense of accountability 
| be felt by an atheist,— one who disbelieves in 
| any God, and any retribution? Where it is 
wanting, the party is not capable of taking an 
“oath ;” he is not the subject of that sanc- 
tion which is deemed indispensable in a wit- 
He is precisely in the legal situation 
of an infant of tender years, incapable of 
| feeling, because incapable of understanding, 
the obligation of an oath; or, in that of an 
|idolater, not sworn in the forms of his own 
religion, but appealing to a deity in whose 
existence he does not believe; or, in that of 
a nominal christian, swearing by stocks and 
|stones. ‘The law is wise in requiring the 
| highest attainable sanction for the truth of 
testimony given ; and is consistent in reject- 
ing all witnesses incapable of feeling this 
sanction, or of receiving this test; whether 
| this incapacity arises from the imbecility of 
| their understanding, or from its perversity. It 
does not impute guilt or blame to either. If 
the witness is evidently intoxicated, he is not 
| allowed to be sworn; because, for the time 
being, he is evidently incapable of feeling 
the force and obligation of an oath. The 
noncompos, and the infant of tender age are 
rejected for the same reason, but without 
blame. The atheist is also rejected, because 
_ he, too, is incapable of realizing the obliga- 


| ness, 


| Wakefield v. Ross, 5 Mason, 18. 














tion of an oath, in consequence of his unbe- 
lief. The law looks only to the fact of in- 
capacity, not to the cause, or the manner of 
avoval. Whether it be calmly insinuated, 
with the elegance of Gibbon, or roared forth 
in the disgusting blasphemies of Paine, still it 
isatheism ; and to require the mere formality 
of an oath, from one who avowedly despises, 
or is incapable of feeling, its peculiar sanc- 
tion, would be buta mockery of justice. 

We will now consider the law on this sub- 
ject; first, as it regards the atheist himself ; 
secondly, as it regards the State; thirdly, as 


it regards private citizens, not being atheists. 


First, as to the atheist. It should here be 


observed, at the outset, that religious unbe- | 


lief is never presumed. On the contrary the 
law presumes that every man, educated ina 
christian land, where God is generally ac- 
knowledged, does believe in him, and fear 
The charity of its judgment is ex- 
The burden of proof is, 


him. 
tended to all alike. 
not on the party adducing the witness, to 
prove that he is a believer, but on the ob- 
jector, to prove that he isnot. Neither does 
the law presume that any man isa hypocrite. 
On the contrary, it presumes him to be what 
he professes himself to be; whether atheist, 
or christian. It is also a general rule of 
law, philosophically just, that things in their 
nature continuous, or usually found to be so, 
being once proved to exist, cught to be sup- 
state, till the 


at least as 


posed to continue in the same 
contrary is proved. This rule is 
applicable to opinions once deliberately form- 
ed upon so grave a subject as the being and 
moral government of God, as to the existence 
of a copartnership in trade. ‘The law re- 
ceives proof of the copartnership, from the 
acts and declarations of the parties. It 
receives the same proof of the opinions of 
the atheist. It gives him credit for acting 
and speaking sincerely ; and if he has de- 
liberately declared his unbelief, it supposes 
that he truly declared his settled opinion. 
But if he has subsequently changed his 
opinion, and evinced the change by declara- 
tions or conduct, this proof also will be re- 
The present state of his religious 
The law pre- 


ceived, 
belief is a fact, to be proved. 
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question between A and B, involving a fact 
relating to the witness. It would be absurd 
to ask a man, upon oath, whether he had the 
necessary qualifications to take an oath, in 
any case; and therefore the evidence of the 


| atheist is not received, to rebut his declara- 


tions, on this point, already proved by the 
testimony of others ; but if other evidence 


| €xists, contradicting, explaining, or avoiding 
' the effect of that which has been given, he 


in mo le rn practice, as to his religious belief.' 


is permitted to refer to it, and it is heard. 


The witness himself is never questioned, 


} 


It is not allowed, even after he has been 


sworn.” Not because it is a question tend- 
ing to disgrace him; but because it would 
be a personal scrutiny into the state of his 
fzith, and conscience, foreign to the spirit of 
our institutions. No man is obliged to avow 
his belief; but if he voluntary does avow it, 
there is no reason why the ayowal should not 
be proved, like any other fact. The truth 
and sincerity of the avowal, and the continu- 
ance of the belief thus avowed, are presum- 
ed, and very justly too, till they are dlisprov- 
ed. If his opinions have been subsequently 
changed, this change will generally, if not 
always, be proveable in the same mode. If 
the change of opinion is very recent, this fur- 
nishes no good ground to admit the witness 
himself to declare it; because of the greater 
inconvenience which would result from thus 
opening a door to fraud, than from adhering 
to the rule requiring other evidence of this 
fact. The old cases, in which the witness 
himself was questioned as to his belief, have 
on this point, been overruled. The law, 
therefore, is not reduced to any absurdity in 
this matter. It exercises no jhquisitorial pow- 
er; neither does it resort to secondary or hear- 


say evidence. If the witness is objected to, it 


| asks third persons to testify whether he has de- 


sumes him a believer, and throws the burden 


of proving the contrary, upon the party who 
objects to his admission. It is not the case 
of the witness, that is on trial; but it is a 





clared his disbelief in God, and in a future 
state of rewards and punishments, &c. Of this 
fact they are as good witnesses as he could 
be; and the testimony is primary and direct. 


It should further be noticed, that the ques- 
tion whether a person, about to be sworn, 1s 


an atheist or not, can never be raised by any 

11 Swift’s Dig. 739. 4 Am. Jurist, 79, note. 

2 The Queen’s case, 2. B. & B 284. 

3 Attwood v. Welton,7 Conn. 66. Curtis v. Strong 
4 Day, 51. Swift’s Ev. 48—50. Mr Christian’s note 
to 3 Bl. Comm. 369. 1 Ph Ev. 18. Commonwealth 
v. Bacheler, 4 Am. Jurist, 79, note. 
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one but an adverse party. No stranger or 
volunteer has a right to object. There 
must, in every instance, be a suit between 
two or more parties, one of whom offers the 
person in question, as a competent witness. 
The presumption of law, that every citizen is 


a believer in the common religion of the | 


country, holds good till it is disproved; and 
it, would be contrary to all rule to allow any 
one, not party to the suit, to thrust in his ob- 


jections to the course pursued by the liti- | 
This rule and uniform course of pro- | 
ceeding shows how much of the morbid sym- | 
pathy, expressed for the atheist, is wasted. | 
For there is nothing to prevent him from tak- | 
ing any oath of office; nor from swearing to | 
a complaint before a magistrate ; nor from | 


gants. 


making oath to his answerin chancery. In 
this last ease, indeed, he could not be ob- 
jected to, for another reason, namely, that 
the plaintiff, in his bill, requests the court to 
require him to answer upon his oath. In all 
these, and many other similar cases, there is 
no person authorized to raise an objection.' 


Neither is the question permitted to be rais- | 


ed against the atheist, where he is himself 
the adverse party, and offers his own oath, 
in the ordinary course of proceeding. If he 
would make affidavit, in his own cause, to 
the absence of a witness, or, to hold to bail, 
or to the truth of a plea in abatement, or to 
the loss of a paper, or to the genuineness of 
his books of account, or to his fears of bodi- 
ly harm from one against whom he requests 
surety of the peace, or would take the poor 
debtor’s oath; in these and the like cases, 
the uniform course is to receive his oath, like 
any other person’s. ‘Fhe law, in such cases, 


does not know that he is an atheist; that is, | 


it never allows the objection of infidelity to 


' In regard to jurors, it may well be doubted, wheth 
er the objection of want of religious belief can be 
taken in the Courts of Massachusetts. By Rey. St. 
ch. 95, lists of persons deemed, by the selectmen, fit 
te serve as jurors, are to be by them prepared, and 
laid before the towns for revision and approval. From 
these lists, jurors are drawn by lot. ‘The courts are 
authorized to examine the juror, on oath, as to his 
relation to the parties, bis interest in the cause, his 
having formed an opinion, or any bias or prejudice on 
his mind ; “ and the party objecting to the juror may 


introduce any other competent evidence, in support of | 


the objection; and if it shall appear to the court that 
the juror does not stand indifferent in the cause, an- 
other shall be called” in his stead. Thus the fitness 
of any man to serve, seems left to the decision of his 
neighbors ; the courts having only the power to in- 
quire whether he stands indifferent between the par- 
ties. 


be made against any man, seeking his own 
rights in a court of justice; and it conclu- 
sively and absolutely presumes that, so far 
as religious belief is concerned, all persons 
are capable of an oath, of whom it requires 
|} one, as the condition of its protection, or its 
aid ;' probably deeming it a less evil that the 
solemnity of an oath should, in few instances, 
be mocked by those who felt not its force 
_and meaning, than that a citizen should, in 
any case, be deprived of the benefit and pro- 
tection of the law, on the ground of his reli- 
gious belief. The state of his faith is not 
inquired into, where his own rights are con- 
cerned. He is only prevented from being 
made the instrument of taking away those of 
others, 
| The atheist, therefore, is not deprived of 
‘any personal and private right whatever. 
| Wherever he is a party, in or out of court, 
he stands like every other citizen ; to all of 
| whom, alike, the doors of office, and the 
_temples of Justice, are equally open. No 
} intimation can be found, it is presumed, in 
any elementary work, nor in any reported 
| case, establishing a difference between par- 
| ties in court, or persons in or out of office, 
| founded on their religious opinions. 


Secondly, as to the State. As between the 
| State and the atheist, it already is apparent 
| that the latter has no cause of complaint; 

for the State is as tender of his personal 
| rights as of another’s. No one will contend 
| that he ought to be received as a witness, 
| where other men cannot be, in the like cir- 
| cumstances, No man can be a witness in 
| his own cause, unless to make oath or affida- 
vit in the cases we have mentioned. If the 
| atheist is wronged, and sues for damages, let 
| him prove his case, like any other man. The 
| question here is not whether the general rule 
| of law, applicable to all parties, ought to be 
| changed ; but whether the case of the athe- 
| ist ought to form an exception. 


But, it has been bewailingly asked, “ what 

if the unhappy atheist is the sole witness of 
| his son’s murder?” Well; what if the un- 
| happy christian parent had been in his place ; 
would the law have been different? Cer- 
tainly not. Every crime inflicts a double 
| injury ; one on the private sufferer, the other 
| on the State. The individual sues for dam- 


' Davis v. Carter, 2 Salk. 461. 1 Stark. Ev. 101- 
2 Stark. Ev. 723. 
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ages, in a civil action; the State prosecutes 
by indictment, and punishes the offender in 
his person or purse. The individual proves 
his case in the same manner, and by the 
same sort of evidence, whether he is a be- 
liever or an unbeliever. If the State 
not think proper to summon an atheist to tes- 


does 


tify, or to admit him, when offered, what 
ground has he to complain? It is not his 
cause, but the cause of the State. It can 


make no difference to his rights, whether the 
The 
record can never be evidence for or against 


prisoner is convicted, or acquitted. 


the party injured, in any civil action. Ifthe 
wrong doer is acquitted of the criminal 


charge, he may still be holden to pay dama- 
ges in a civil action; for the rules of evi- 
dence are different in the two modes of pros- 
ecution. In criminal cases, the jury must be 
satisfied of the guilt, beyond a reasonable 
doubt; in civil actions, the scale may be 
turned by the mere preponderance of proba- 
bilities. Or if convicted criminally, the par- 
ty may still, upon other evidence, success- 
fully resist the action for damiges. They 
are distinct prosecutions, neither of which 
ean have any legal effect upon the other. 
The objection that the disability of the athe- 
ist to testify, serves to invite personal and 
private aggression against him, is quite too 
speculative and fine No criminal 
would commence his enterprize upon so re- 
The case may be 


spun. 


mote a chance of escape. 
imagined, but it is presumed was never 
known to exist; and is 
supposition to require any legal provision to 
meet it. 


{ 


too extravagant a | 


The case of the atheist, in regard | 
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to the State, is this:—The State is of opin- | 


ion that greater general mischief would re- 
sult, from admitting such persons to testify, 
than from excluding them. Though the 
guilty should thereby sometimes escape, yet 
possibly, if the opposite rule were adopted, 
as many innocent persons might suffer. At 
the most, it is a choice of evils; and if the 
State has adopted the alternative least favor- 
able to its own interests, which, however, we 
deny, what right has the atheist to complain ? 
But in this, as well as in the other cases, it 
is incumbent on the objector to show some 
positive evil, in the practical working of the 
present system. He is bound first to produce 
some instance, in which a criminal has es- 
caped punishment wholly because the sole 
witness of his crime was an atheist. 


| wood, 2 Cowen, 431. 


| required in Omichund v. Farker 
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The 


rule of law, in regard to religious belief, as 


Thirdly, as it regards other persons. 


expounded and understood at the present 
day, may be stated thus :—that every person 
is competent to testify, who believes in the 
being of God, anda future state of rewards 
and punishments ; that is, that Divine pun- 
ishment will be the consequence of perjury. 
It may be considered as now generally set- 
tled, in this.country, that it is not material 
whether the witness believes that the pun- 
ishment will be inflicted in this world, or the 
next. It is enough, if he has the sense of 
religious accountability to the Divine Being 
Such 
and such only, the State has thought it safe 


who is invoked by an oath.' persons, 


to admit as witnesses between man and man. 
The interests of third persons are affected by 
the infidelity of the witness, in three classes 
witness to 


of cases. First, where he is a 


transactions not committed to writing, com- 


prehendinz acts and declarations in general ; 
secondly, where he attests the execution of 
an instrument, to which a subscribing wit- 
ness is not made necessary by law, e. g. a 
promissory note, or a bond; and thirdly, 
where such attestation is necessaty to the 
validity of the instrument, as in the case of 
a will, in this State, and also of a conveyance 
of land, in some others, 

In the first case, it very seldom happens 
that the sole witness to the transaction is an 
atheist, or that any injury results to the par- 
ty, from that cause. In a pretty long and 
extensive practice at the bar, the writer nev- 
er knew such a case, and never heard of one. 


‘ The proper test of the competency of a witness 
on the score of religious belief, was settled, upon 
great consideration, in the case of Omichund v. Bar- 
ker, Willes 545, to be, “ the belief of a God, and that 
he will reward and punish us according to our de- 
serts.” This rule was recognized in Bulls v. Siwart- 
People v. Matteson, 2 Cow 
en 433, 2 Cowen 573, and by Story. J. in Wakefield 
v. Ross, 5 Mason, 13, 9 Dane’s Abr. 317, S. P. 
Whether any belief in a future state of existence is 
necessary, provided accountahility to God in this life 
is acknowledged, is not perfectly clear. In Com Ith v. 
Bachelor, 4 Am. Jurist, 81, Vhacher J. seemed to 
think it was. But in Hunscom v. Hunscom, 16 
Mass. 184, the court held that mere disbehef in a 
future existence, went only to the credibility. This 
degree of disbelief is not inconsistent with the faith 
The only case, 
clearly to the contrary, is A/twood v. Welton, 7 
Conn. 66. In Curtis v. Sirong, 4 Day,51, the wit 
ness did not believe in the obligation of an oath; and 
in Jackson v. Gridley, 18 Johns, 98, he was a mere 
atheist without any sense of religion, whatever. Ail 
that was said, in these two cases, beyond the point in 
judgment, was extrajudicial. 
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Nor is the case remembered, where a writ- 
ten instrument was defeated on that ground, 
It is time enough to change the law, when it 
is found, by experience, to work injury. 
Until that shall happen, wisdom would dictate 
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| transpire, and protect him from imposition, 


that a wholesome rule of law should be let | 


alone. Of all mischievous legislation, that 


{ 


is the greatest, which is directed against im- | 


aginary evils. But should the case arise, in 
which a person, accused of crime, is unable 
to defend himself because his sole witness is 
rejected for atheism ; it would furnish prop- 
er ground for executive interference by a 
pardon. If itis a civil contract, the facts 
known by the atheist are of course equally 
well known to the adverse party, who may 
always be compelled to disclose them, by a 


bill in equity for a discovery. If it is a 


| whose rights would be invaded ? 
\of the 


suit for damages for a personal wrong, the | 


result will, in general, be the same; and in 
any case, when the remedy by a bill for dis- 


covery is exhausted, there will rarely, if ev- 


er, remain a material fact not capable of 
proof by reason of this objection. 


attested a written instrument to which no 
subscribing witness was necessary, the gen- 
eral and familiar rule of law applies, that 


where the witness was incompetent at the 


and his heirs from fraud. But to effect this, 
in all cases, is beyond the power of legisla- 
tion. All that could be done was to require 
that every will should be executed in the 
presence of persons of credibility, competent, 
at the time of attesting, to bear witness of 
the fact; and the statute has accordingly 
required three such witnesses. Whether 
atheistical opinions, entertained at the time 
of subscribing the will, but subsequently 
abandoned, would disqualify the witness, may 
still be open to discussion, notwithstanding 
the decisions upon the point of incompetency 
from other causes. But admitting that the 
will would for that reason be set aside, 
Not those 
testator; who might have made a 
good will, if he had used sufficient care. 
Neither those of the heirs at law; for their 
rights are taken away only by a valid will. 


| Not those of the intended legatees; for they 
| have no right to the property ; they take it 


| by the testator’s bounty. 


In the second case, where an atheist has | °°" the debt remains as before; and the 
t ‘ es - « as } a . “pf 
| language of the will, if it amounts to an ac- 


time of subscribing, or has subsequently be- | 


come so, the instrument may be established 


by secondary proof, in the same manner as if 


it had never been attested, or the 
were dead.' And the party himself, may, as 
before observed, be compelled to disclose the 
fact, by answer toa bill in equity, 

The third case is where a will, or a deed, 
to which a subscribing witness is necessary, 
is attested by an atheist. Prior to the Stat- 
ute of Wills, cases of fraud and corruption, 
in the setting up of supposed testamentary 
dispositions of property, were numerous, and 
called loudly for redress. A 
stance could hardly die in peace, for the im- 


pies, thronging to his dying bed; and heirs 
were disinherited, by wills founded in imbe- 
cility, or established by perjury. 
vent these great mischiefs, it was desirable 
to place round the testator a sufficient num- 
ber of disinterested persons, of veracity and 
good morals, who might observe what should 


' See 1 Greenl. 61, cases collected in note. 


If they are credi- 


knowledgment of the debt, may still be used 
for that purpose, though the will be invalid. 
The worst that can be said, is, that the heirs 
at law are not disinherited; and that the 
testator’s intended cannot be 
carried into eiTect. maintain 


beneticence 


We do not 


.: that this can never happen; but we do in- 
witnesses | 


sist that it may always, with a very little 
care, be prevented. Every man knows that, 
without a will, his property must go to his 
heirs at law; he knows, too, that life is ex- 
tremely uncertain; and if he wonld make 
provision for those for whom the law has 
made none, he ought not to live a day with- 
out a will. Let him make it in the time of 


| his health, and in the presence of witnesses 


man of sub- | 


whom he knows to be unexceptionable. If 
he neglects this, he neglects his duty; but 


| it is not the fault of the law. 
portunities poured into bis ears, by the har- | 


To pre- | 


The case of deeds, thus attested, may be 
answered in few words. The law does not 
require that the witnesses to these should be 
competent at the time of subscribing, as in 
the case of wills. In Massachusetts, and 
most of the other States, no witness is ne- 
cessary to the validity of a deed, which has 
been acknowledged and recorded. And in 
those States where witnesses are required by 
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statute, the attestation of the requisite num- any age, when the restraints of religion and 
|of law suffer any diminution of the public 
respect ; and when men, of liberal sentiments 


Exclusion of Witnesses for Unbelief. 


ber of persons is regarded as sufficient, with- 
out reference to their credibility or compe- 
If they are not so. the deed may | and generous feelings, are betrayed, by the 


tency. 
| dread of being thought fanatics and religion- 


still be proved by secondary evidence, as in 
other cases; and, if invalid as a deed of| ists, into a desertion of true principles, when- 
conveyance, the instrument may often be | ever these are boldly and fiercely charged 
available as evidence of an agreement to | with fanaticism and intolerance. They have 
the weakness of Peter, without his redeeming 


convey, and specifically enforced, as such, by 
the decree of a court of equity. | Virtues ;—they entertain a general and spec- 
s ae ulative love of law and good order, but want 
i rom these considerations it 18 apparent, | the courage to do battle in their defence. 
we think, that the mischiefs resulting from | Thus, it is thought, that to exclude the athe- 
exclading agement of atheists, are very ist, is virtually to declare that he is incompe- 
few, and speculative, and remote ; not to be | tent to speak the truth, and is wholly unwor- 
compared with those which would be let in| thy of belief, But this does not follow. 'The 
upon the community, by the removal of this | law rejects hearsay; not because it may not 
poosecting barrier. Hard cases many Sti88, | be true, but because it wants the necessary 


> » operati f any rule of law; ' 
under the operation of any rule of Ia sanctien of an oath. It generally rejects the 


ade, as laws are, by the finite wisdom of : 
mad R laws < y the 1 on " I = oath of a party ina cause, and always that 
< ° > 2ve ese are > we ac . . - ° a 
_— , - " . -” —— —_— b ie . - fact | of an interested witness; not because they 
than in imagination; and of these few, a 


cannot speak the truth; but because of the 
danger that their interest may overcome the 
prudence. bes ea ah 3 1, 
restraints which the oath imposes. The 
solemn written statement of the holiest saint 


large proportion may be avoided by common 


The preceding remarks furnish an answer 
to many of the popular objections which have | 
been urged against the rule in question; but 
it may not be useless to notice a few others, 
since they have found a place in some res- | 


cannot be received as evidence ;—not be- 
cause it may not be true; but because it 
‘wants that sanction which the law, in its 
wisdom, thinks it saferto require in all ca- 


pectable journals, ' It is a misfortune, to Nov. 1838. p- 158, speaking of the rules of exclusion, 
| he says,-—“‘ such were the rules adopted, and which 
t See Christian Review for Dee. 1536, and Chris- | are yet more or less enforced in England, rendering a 
tian Examiner for Nov. 1833. The article alluded to | Dissenter, a Quaker, a Noo-conformist, an Excomfnu- 
was originally published in the former, with a war- | nicant, a Jew, or a Pagan, iucompetent to testify.” 
cry to the Baptists; and was noticed in the Am. Jur- | How a lawyer can assert this, respecting the two lat- 
ist, Vol. 16, p. 491-2. It was afterwards recocted, | ter, since tlie decision«f Omichund v. Barker, (in 
with more bitter herbs, and served out, by the same | 1744,) Willes, 545, itis hard to conceive. And in 
author, in the Christian Examiner. When the res- | regard to all these, except the Quakers and Moravi- 
pected editors deemed it their duty to admit this con- | ans, it is well known that they all have been compe- 
troversy into their journals, at the hazard of being | tent witnesses for nearly a century ; and some of them 
supposed by the general public, to have enlisted them- | were never incompetent. The admissibility of Qua- 
selves and their denominations in the cause of the kers and Moravians, in all cases, was re-aflirmed by 

| 

' 


atheist, it is to be lamented that they had not procur- | Stat. 3 and 4, Wil. 4, cap. 49; and the same rule was 
extended to Separatists, by Stat. 3 and 4, Wil. 4, cap. 


ed an article containing juster representations of the 

actual state of the law, and less of the language usu- | 82. These statutes were enacted August 28, 1833, 
ally employed only to excite tlie passions of the igno- | and were mentioned in the Law Magazine of that 
rant and unthinking. The accuracy of that writer | year, Vol. 10, p. 462, 473; and in Roscoe on Evidence, 
may be tested by his statement of what he says was | p. 99, (Mhilad. Ed. 1836); and in 1 Stark Evid 24, 
the law of England at the time he wrote. In the | (6th Am. Ed. 1837.) Yet the article in question was 
Christian Review, p. 481, he says,—“ 7o this day, a} published in Boston, in 1838! he truth is, that in 
Quaker cannot, in England, be a witness in a crimi- | England, for the last century, where the general pub- 
nal case. If a quaker mother be the sole witness of | lic attention has been drawn to the case of persons 
the dishonor of her daughter, her testimony cannot | conscientiously scrupulous of taking an oath, provi- 
there be admitted, to convict the ravisher.” “ The | sion has been made to remove the impediment thereby 
same rule,” he adds, “applies not only to quakers, | thrown in the way of their testimony. At first, no 
but to any one else who objects to taking an oath.” | class was found thus scrupulous, but the Quakers. 
Yet such was not then the law of England. It had | Afterwards the Moravians came into England; and 
heen changed more than eight years before, by the | more recently a new and equally scrupulous sect has 
statute of 9 Geo. 4. cap. 32, passed June 27, 1828, | arisen, called Separatists. Parliament legislates for 
which rendered Quakers and Moravians competent | them, by classes, as they arise. We have legislated 
This stat- | once, for all, by providing in general terms, for the 


witnesses in all cases, civil and criminal. 


ute was published in the Law Magazine of that year, | case of every person, entertaining this scruple of con- 
Vol. 1, p. 427, a work regularly received at the Suf-| science. The result, in both countries, is essentially 
the same. 


folk Law Library.—In the Christian Examiner for 
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ses, than to omit in any. Ought the atheist 


to be regarded with higher favor than the | 


saint? Their statements, in the case sup- 
posed, would have precisely this relative 
value ;—that of the man, who feared the God 
of truth, would be given under the substance 
of an oath, without its form; while that of 
the other, if he were sworn as a witness, 
would be delivered under the form of an 
oath, without its substance. 

It is further objected, that this rule of evi- 
dence implies that if the atheist were admit- 
ted to testify, the jury would of course be- 
lieve him, and be misled by him ;—and that 
itis an infringement of the rights of the 
jurors, as judges of the weight of evidence. 

But it is not on this ground that the testi- 


mony is not received. Why is oral testimo- 


ny rejected, in all cases, when offered as | 
proof of a title to land, or of a promise to pay | 


the debt of another person, or of a contract 
for the sale of goods beyond a certain value, 


or of an agreement which is not to be per- | 


formed within a year? Why cannot the 


rendition of a judgment be proved by the | 


oath of the Judge who rendered it; or the 
contents of an existing written instrument be 
proved by one who has seen and committed 
it to memory ? 
cases, the testimony is rejected, even when 


offered under the sanction of an oath; not} 
because it would or would not be believed; | 


but because the mischiefs resulting from its 


greater than those occasioned by rejecting | 
it. Neither is the province of the jury in- | 
They are judges of the credibility | 


vaded. 
and weight of evidence when received ; but 
not of the question ef law, whether it is re- 
ceivable; this belongs to the court. Nor 
can they demand that this or that testimony 


shall be offered to them ; this is the right of 


the parties. ‘The question whether an athe- 
ist is a Competent witness, or not, does not 
turn on the doctrine of chances, as to the 
probable truth or falsehood of what he may 
say ; but it depends on the broader question, 
whether the statements of one whose mind is 
not influenced by any religious belief, can be 
raised, by a solemnity which he considers 
an idle ceremony, to a higher standard than 
the mere assertion of another, without oath ;' 
and whether the sanction of a judicial oath 


! Gresley’s Equity Evidence, p. 237. 


In these, and many otlier | 


|; ested, or of a different speech ? 
reception, in all cases, would probably be | 





is important to the interests of the communi- 
ty. 

It has been also objected, that the exist- 
ing rule, in its operation, inflicts a penalty 


on the atheist, for his unbelief. As far as 


.| this objection refers to his inability to testi- 


fy in his own cause, it has already been an- 
swered. If more is intended, we are ata loss 
| to divine its meaning. No man has a right 
to testify, in another’s case. The other may 
have a right to his testimony ; but he has no 
|right to obtrude it. T'o reject a witness, 
| therefore, is not to deprive him of a right; 
and so is no penal infliction. Or does the 
penalty consist in the supposed disgrace of 
being rejected? If atheism is disgraceful, 
in a man, living amid the evidences of reve- 
lation and the lights of natural theology, this 
is not the fault of the law. It is the rebuke 
of public opinion, administered without the 
forms or the medium of law, and speaking 
only in the social circle. The law requires 
an oath of those only who understand and 
feel its import and sanction. If the atheist 
| cannot feel them, it may be his misfortune ; 
it may be his fault; but the law dves not im- 
pute it to him as either. He is but in the 
condition of one interested in the cause ; or, 
of one who cannot understand eur language, 
_there being no interpreter at hand. These 
also are incompetent witnesses. But who 
ever thought thein punished, for being inter- 
Yet these 
may as justly complain, as the atheist. 


Equally sophistical is the objection, that 
this rule “takes for granted that a witness 
cannot speak the truth from any other mo- 


tive than religious principles!” We have 


shown that an oath is required in all cases, 
because it is deemed to be, as doubtless it 


| is, one of the best securities for the truth of 


the testimony; and which, therefore, it is the 
duty of the legislator to require. If it af- 
fects the consciences of a large majority of 
the comniunity, this is a sufficient reason for 
establishing it, as the general test of truth. 
But if it were not foreign from the plan of 
this discussion, it might with great propriety 
be asked, what security have we for the ve- 
racity of an atheist? Not the fear of God; 
nor love of his character; nor gratitude for 
his goodness ; for he believes in no God. Is 
it the fear of legal punishment? That is 





slow, and, in cases of perjury, extremely un- 
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certain. An artful witness may give his tes- 
timony all the mischievous effect of false- 
hood, without the possibility of convicting 
him of perjury. Is it the fear of public 
opinion? But how little does the public 
know of what is testified in court; and how 
little does it concern itself in ascertaining 
which, of two different accounts of a private 
controversy, is the trueone! Is it the sense 
of honor? Honor may incite to deeds of 
noble daring ; but what is the value of this 
sentiment, in the thousand unnoticed trans- 
actions of private life, against the motive of 
interest, in the breast of one who acknowledg- 
es no God, no retribution, no hereafter ? 
The fact that histories, written by Hume, 
Voltaire, and other atheists, have been re- 
ceived with credit, does not bear upon the 
present question. The point in hand is, not 
whether an atheist can speak the truth, nor 
what degree of credit is to be given to h.s 
statements ; but it is whether the law is just 
and wise, in requiring the sanction of an 


oath; and whether an atheist is capable of | 
But the ex- | 


feeling its influence and force. 
ample of these historians, when examined, 
weighs against those who adduce it. For in 
matters even of history, in which their inter- 
ests or their passions were concerned, they 
are nearly or quite destitute of authority. 
Hume avowedly wrote to vindicate the prin- 
ces of the house of Stuart; commencing his 
labors with their reign ; and his authority in 
regard to that family is of very little weight. 


Those historians all wrote for the purpose of | 
purty 


yutting down the religion of Christ; and in | 
eS 
, lit “violates 


things relating to christianity and tending to 


disgrace it, or weaken its power, their testi- 


mony is no where received, except among 
men embarked in the same undertaking. 


These observations refute the further ob- 


jection, that the present rule of law absurdly 
“rates the testimony of a falsehearted pre- 
tender to religion, above that of an honest 
and virtuous disbeliever.” This objection 
supposes that hypocrisy is found only ainong 
professors of religion; overlooking the fact 
that an atheist may be as “falsehearted a 
pretender” to honor, and veracity, and disin- 
terestedness, and sacred regard for truth, 
and whatever else he may profess 
stitute for the fear of God and a religious 
sense of accountability, as the veriest Judas, 
in his pretensions to religion, There are 


45 


as a sub- 





}and virtuous disbelievers, 
| how to account for the shameless falsehoods 


| our constitution.” 
| luded to, have been divided by the objector 





hypocrites, of all sorts; but the law, like 
charity, “ thinketh no evil” of any man ;— 
of the religious faith of every one, it “ hopeth 
all things, believeth all things ;’ surrender- 
ing this charitable judgment only upon clear 
and convincing evidence ; and when one has 
explicitly avowed his unbelief, the Jaw still 
gives him credit for sincerity in the avowal. 
“The honest and virtuous disbeliever ”! 
W hat is the probability, I again ask, that the 
man who, in a christian country, in this day 
of light and knowledge, still disbelieves the 
the moral government, and the 
retributive justice of the Supreme Being, 
will be governed by any other motives than 
his interest, his prejudices, or his passions ? 
What was the state of veracity in revolu- 
Look through Asia, Afri- 
savage America, 


existence, 


tionary France ? 
ca, the Polynesian isles, 
compare the accounts of travellers among 
them, and see if habitual falsenood has not 
gone hand in hand with ignorance of God; 
and if the knowledge of Him, when received 
by heathen tribes, has not uniformly awaken- 
ed the love of truth; look then at the en- 
lightened and accomplished atheists of Per- 
China and Hindustan, those “honest 
> and instruct us 


sla, 


of which they are daily and proverbially 
guilty. 


In fine, it has been said that this rule of 
law “is impracticable, and, by a host of ex- 
ceptions in its administration, exhibits its 
own errors and unreasonableness ;” and that 
the fundamental doctrines of 
The exceptions, here al- 


into four classes, namely, criminal] complaints, 
affidavits for holding to bail, proceedings un- 
der insolvent laws, and affidavits by parties 
in court. These we have already disposed 
of. The atheist, in these cases, passes 
in the crowd, with and other suit- 
ors in the halls of Justice; not that he is 
known to be an atheist; all are presumed to 
be otherwise. If there were any inconsis- 
tency in this,—which we deny,—it would 
be far less than the inconsistency of requir- 
ing an appeal to God, from one avowing utter 
disbelief in his existence ; and immeasura- 
bly less injurious to the community than the 
universal admission of statements without 
any sanction whatever. The constitutional 


like 
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objection has never been stated with such 
particularity as to be capable of reply. The 
parts of that instrument usually referred to, 
on these and many other similar occasions, 
are those which declare that all men are 
born free and equal,—that every citizen 
shall be protected in his person and proper- 
ty,—that no man shall be con.pelled to ac- 
cuse or furnish evidence against himself,— 
nor be molested for conscience sake, or for 
his religious sentiments,—and so forth. But 
how any of these rights can be said to be 
infringed by the rule of law which requires 


a judicial oath of all witnesses, and excludes | 


those only who deny its sanctions, it is not 
easy to imagine. S. G. 





AMERICAN CASES.» 


ONITED STATES DISTRICT COURT. 


PHILADELPHIA, FEBRUARY, 1837. 


In the Case of Robert Morris—A Bankrupt. 


All the powers of the Lord Chancellor, in England, 
in cases of bankruptcy, are derived from the sta- 
tutes, and he has none as a court of chancery. 


The two jurisdictions are entirely distinct; and it is 
no objection to this pesition, that the Lord Chancel- 
lor exercises certain powers in bankrupt cases, 
which are not expressly granted in the statutes. 


The power and practice of the Lord Chance!lor over 
bankruptcy, in all its stages, before and after the 
certificate, are not confined to any specified cases, 
but are exercised whenever, in his sound and judi 
cial discretion, he finds his interference right and 
necessary to carry into effe¢t the due execution of 
the statutes, according to the intent of the legisla- 
ture to prevent any abuse of them for the purposes 
of fraud, oppression and injustice. 


Any District Judge of the United States has authority 
to order, that a commission of bankruptcy, under 
the late bankrupt law, be vacated and superseded 


He has no jurisdiction in such cases by virtue of his 
office, but obtains it from the statute by express 
grants, or by incidents to those grants drawn from 
the statutes by those general principles of the com- 
mon law by which statutes are construed. 


The court will not revoke a decree rightfully made, 
after a long acqu‘escence by all interested in it, un- 
less the petitioner can show that he has such evi- 
dence in his power, as will sustain a probable legal 
expectation of making out bis case if the opportu- 
nity is allowed him. 


In an application to a common law court to open a 
judgment and let the party into a defence, the 
court will be well satisfied that he has an availa. 
ble defence, before they will disturb their judg 
ment. 


Tu1s was a motion to set aside a superse- 
deas, and order a procedendo. The facts 
sufficiently appear in the opinion of 


Hopkinson J.—Or the 28th day of July, 
1801, a commission of bankruptcy was issued, 
by the District Judge for the Pennsylvania 
District, against Robert Morris, directed to 
|John Hallowell, Joseph Hopkinson, and 
Thomas Cumpston, Commissioners. The 
bankrupt being duly summoned, surrender- 
ed himself to the commissioners, and sub- 
mitted himself to be examined; the com- 
missioners having previously declared the 
said Robert Morris a bankrupt. On the 6th 
day of August, the commissioners received 
proof of sundry debts. On the 26th of August 
proof of debts was received from about twen- 
tyone creditors : and the choice of assignees 
postponed until the 12th day of September. 
On that day further proofs of debt were re- 
ceived from nearly forty of the crediters of 
the bankrupt. At several subsequent meet- 
ings of the commissioners, proofs of debts 
were continued to be received, amounting in 
the whole to upwards of ninety, and whose 
aggregate amount of debt, was about three 
millions of dollars. On the 8th day of De- 
cember, 1801, the commissioners executed 
an assigument of all the estate and effects of 
the bankrupt to John R. Smith, Esq., and 
John Craig, and Nathan Field, merchants, 
they being the assignees chosen by the cred- 
itors. Here the proceedings by and before 
the commissioners stop. The assignment 
still remains among the papers of the com- 
mission, never having been accepted by the 
assignees, nor any counterpart executed by 
them. No attempts were made by or on the 
part of the creditors to call upon the assign- 
ees to execute the trust, nor to have 
other assignees appointed to supply their 
place and take charge of the estate and 
effects of the bankrupt. It may here be 
remarked that the petitioner now before 
me made no proof of his debt before the 
commissioners, or took any part in the pro- 
ceedings underthe commission. The estate 
and effects of the bankrupt, whatever they 
were, were thus abandoned by the creditors ; 











American Cases. 


355 





not only by those who had proved their debts, 


and neglected or declined to use the rights 
they had under the commission, but by those 
also, who, by not proving, exhibited even 
more indifference to his affairs. It cannot be 
believed, indeed it is not pretended, that the 


petitioner, being in the city where these pro- | 


ceedings were going on, was not acquainted 
with them. 
which the law required, and which was given 
to the creditors of the bankrupt generally. 
Things remained in this situation, 
state of absolute inaction, and without any 
symptom of a revival, until the 
November, 1825, that is twentyfour years, 
within a few days. In the mean 
is, in 1806, Robert Morris, the bankrupt, 
died. On the Ist day of November, 1825, 
Henry Morris, one of the children of Robert 


25, 


Morris, presented his petition to the Honora- | 
|cannot be doubted, that any application or 


argument, 


ble Richard Peters, then Judge of the Dis- 
trict Court of the United States, for this dis- 


trict, the same who had issued the commis- | 
'of September, no opposition 
' ° ° 

either by the creditors who had proved under 


sion, in which he recites the proceedings un- 
der the commission, and alleges that the as- 
signees do not appear ever to have accepted 
the trust: nor have they executed any coun- 
terpart of the assignment: nor has there 


been, as he believes, anything further done | 


in the premises. He states that the said Rob- 


ert Morris, died in 1807, (1806) leaving a | 
widow and five children, whereof the peti- | 


tioner is one, He then alleges and sets 
forth, “ That at the time of the said bank- 
ruptcy, the said Robert Morris was seized, 
and possessed of a large estate, real and per- 
sonal, which, in consequence of the neglect 
of the said creditors and assignees, in not 
duly prosecuting the said commission, has 
been wasted and misapplied, without benefit 
to the creditors or to the bankrupt.” 
allegation has not been disproved, 
recollect, denied to be true, from that time to 
the present. It is the ground and reason on 


which the petitioner, Henry Morris, prayed | 


the District Judge “that the said commission 
of bankruptcy may be vacated and super- 
seded.” 

This petition, as appears by an indorse- 


ment on it, was read, filed, and a rule grant- 


At all events he had the notice | 


in a] 
month of 


time, that | 


This | 


nor as I | 


| whom the rule to show cause was directed, 
nor that any service of it was made. 

On the 15th of January, 1830, the appli- 
|cation on behalf of Henry Morris, was re- 
newed to me; and Mr Williams was heard 
| as the counsel for the petitioner. No coun- 
sel appeared to oppose it. On the 22d of 
| the same month, I ordered, that notice of the 
application be specially given to John H. 
| Huston, the petitioning creditor; and a pub- 
| lic notice, in the National Gazette, three 
times a week for two weeks, to all the cred- 
itors of the bankrupt, that the judge would 
| proceed to hear and decide upon the petition 
on Friday the 19th of February, 1830. 

On that day proof was given, that the 
| notices respectively, had been given in con- 
'formity with the order. The application then 


rested until the 17th of the following Sep- 


tember, during the whole of which time, it 


in to 
would have been attended to. 


the petition 
On the 17th 
being made, 


opposition 


|the commission, or by any other person 
| claiming to be a creditor, or to have any right 
or interest in the estate of the bankrupt— 
the order was made, “ That the commission 
| issued in the case be vacated, and superseded, 
according to the prayer of the petitioner.” 
How far these proceedings were known to 
the creditors of Mr Morris by the public no- 
‘tice given to them, I Mr San- 
som, in a way which has not been satisfac- 
has denied a 
as they say, 


cannot say ; 


| tory to the opposite counsel, 
knowledge of them, or rather 
| that he had notice of them; perhaps this crit- 


icism is rather too close and verbal, as it 
would involve Mr Sansom in an equivocation 
equal to an untruth, under his solemn affirm- 
ation, which ought not to be imputed to him, 
without a more satisfactory demonstration. 
|The proceeding on the petition of Henry 
Morris, was not hurried. It was pending 
nearly five years. If in that time it was 
| known to Mr Sansom or any other of the 
creditors of Robert Morris, it was also known 
| to them in law if not in fact, for the petition 
was open to them, that the application for the 


ed to show cause, &c., returnable on 26th of | supersedeas was made on the ground that 


December, 1825. 
b J 


enlarged till 13th of 1826. 


January, 


On that day the rule was | Robert Morris was possessed of a large es- 
No | tate, which, in consequence of the neglect 


further proceeding was then had, for reasons | of the creditors and assignees, was wasted 
which do not appear, nor does it appear to’ and misapplied ; and it was alsoclearly under- 
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stood, for otherwise the supersedeas would | 
be fruitless, that something remained to be | 
redeemed from the neglect by which so much 
has been lost, and which if redeemed, would | 
enure to the benefit of the creditors, if they | 
would look after it; or to the family of Mr | 
Morris, if the creditors by abandoning it | 
would suffer it to return to the legal repre- | 
sentatives of the bankrupt, by superseding | 
the commission. 
The effect of the supersedeas, if lawfully | 
ordered, was to annihilate the commission, | 
and to place the bankrupt, with his estate and | 
effects, in the same situation they would have 
been in, had it never existed. He, or, in this 
case, his representatives, were fully restored | 
to all their rights over his property, and re- 
sumed the management, control and disposi- 
tion of it. So they remained, unquestioned | 
and undisturbed, until the 8th day of Decem- 
ber, 1836—a period of more than six years. 
On that day the petition of William Sansom 
was filed, followed by his affidavit, on the | 
15th of the same month. The petitioner 
states that he was the creditor of R. Morris, | 
by a judgment upon which there is due the | 





sum of $9,484, 12, with interest from the | 
23d of December, 1805 ; and also by another | 
judgment obtained by John Dunwoody, for a 


large amount, He sets out the commission 
of bankruptcy against Mr Morris, and his 
certificate of discharge: says that he has 
learned that a supersedeas has lately been 
granted, but has not been able to learn upon | 
whose application, or upon what grounds, | 
He represents, that no notice was given to | 
him, or,as far as he can learn, to any other | 
creditor, of the application for the superse- | 
deas: that he has a considerable interest in | 
proceeding under the commission, and is ad- | 
vised, that if the power exists to take it| 
away, it cannot be exercised without due no- 
tice, and an opportunity to be heard: he 
therefore prays for a review of the proceed- 
ings in reference to the alleged supersedeas, 
and that he may be heard by counsel in| 
opposition to it. ‘The affidavit verifies the | 
petition, particularly as to his having no no- | 
tice of the application for the supersedeas. I | 
cannot forbear to remark that some of the | 
allegations in this petition are rather singular, | 
without meaning to say that they will have | 
any weight in deciding upon it. The peti- 
tioner says, that although he has learned that 
a supersedeas has /atety (six years before) 


been granted—he has not been able to learn 
upon whose application, or upon what grounds 
it wasdone. He has not informed us how he 
learned that the supersedeas was granted, 
nor what meuns he took after he was inform- 
ed of it, to discover who was the applicant 
for it, nor the grounds upon which it was 
granted. Certainly in the same office where 
he filed his petition, the petition of Henry 
Morris was filed six years before, and there 
remained, and that petition shows the ground 
of the application. The proceedings of the 
judge upon that application were filed in the 
same place, and were equally accessible to 
Mr Sansom. It is true that he does not aver 
that he took any step or measure to obtain 
this information, unless such an _  aver- 
ment may be inferred from his declar- 
ation that he had not been able to obtain 
it. The petitioner, as the ground, and I may 
say, the only legal ground of his application 
to revoke the supersedeas, and restore the 
commission, alleges, “ that he has a consider- 
able interest in proceeding under the com- 
mission.” It cannot be overlooked, that his 
interest in the commission was so inconsid- 
erable in his own estimation, that, although 
living in the city where the commissioners 
sat, and where, from time to time, the credit- 
ors of the bankrupt were appearing and pro- 
ving their debts, he never, for thirty years, 
during the pendency of the commission, 
thought it worth his while to give half an 
hour to the proof of his debt, or tu the inter- 
est he had in the commission. How far an 
interest has since arisen which can assist 
him in this application, will be a subject of 
future consideration. At present 1 refer to 
these circumstances, not as impairing his le- 
gal rights, but as affecting his equity, if he 
shall be thrown upon that to support him- 
self. 

This case is altogether one of the first 
impression here, and, in some of its feat- 
ures and aspects, without precedent in Eng- 
gland, where so many volumes have been 
published upon their bankrupt laws. The 
counsel engaged in the argument on both 
sides, have given unwearied labor to their 
investigations, and although so many days 
have been appropriated to the hearing, my 
attention has been required and willingly 
afforded to every part of it. I may be tedi- 
ous in developing my views of the leading 
matters and questions which have been dis- 














—_— 


cussed, but I would rather be so, than over- 
look what either party may deem to be im- 
portant. 

The first question which presents itself, is 
the jurisdiction or authority of the District 
Judge of the United States over the subject- 
matter of the petition of Henry Morris—that 
is—had he the power to grant the prayer of 
that petition, and to make the order to super- 
sede the commission of bankruptcy, then in 
operation against Robert Morris. This ques- | 
tion has been argued on the basis of the | 
powers of the Lord Chancellor in England, 
under the British statutes of bankruptcy, and 

| 
| 





this inquiry was pursued in two divisions. 

1. What are the powers of the Lord Chan- | 
cellor, and from what source does he derive | 
them? 2 Has the District Judge the same | 
power in the execution of our act of Con- 
gress, as are exercised by the Chancellor ? 

It is true that no case has been shown 
where the Lord Chancellor has superseded a 
commission of bankruptey under circum- 
stances like those of the present case ; but 
these circumstances are really so extraordi- | 
nary, that one may say they have never be- | 
fore occurred, and are not likely to occur 
again. We have here a commission taken 
out against a bankrupt, who was the posses- 
sor of an immense real and personal estate, 
laboring under incumbrances of unknown 
amounts. The commission proceeds so far, 
as that creditors having debts of three mil- 
lions made the regular proofs before the com- 
missioners. An election was duly held for 
assignees, and they were chosen—a large 


number of the creditors atiending for that | 
The assignees never accepted the | 


purpose. 


trust—never executed a counterpart of the | 


assignment, and the whole proceeding stop- 
ped. After the commissioners had executed 
their assignment, which was on the 8th of 
December, they met no more, nor was a 
movement made by eny creditor of the bank- 
rupt who had or had not proved under the 
commission to call the commissioners to- 
gether, to have the assignees appointed, or tu 
move one step further with the commission ; 
and so it remained for five and twenty years, 
when the supersedeas was applied for; and so 


that application remained for five years lon- | 


ger, without a stir on the part of any credit- 
or to proceed with the commission. We 
cannot be surprised that no such case has 
been found in England, and we must there- 
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fore look rather to the principles on which 
the Chancellor has raised his power in cases 
of bankruptcy, than for any precedent like 
this. Creditors to the amount of three mil- 
lions, taking such an interest in the commis- 
sion as to go through the trouble and formality 
of proving their debts; attending afterwards 
to choose assignees to take charge of those 
interests, and then suddenly abandoning the 
whole concern, and never, to this hour, re- 
turning to it. 

To ascertain the nature and extent of the 
jurisdiction of the Lord Chancellor, over 
cases of bankruptcy, we must inquire what 
is the source from which he derives it, and 
how he has drawn his powers from that 
source. I think an examination of the au- 
thorities on this subject will show, that all 
his powers are derived from the statutes of 
bankruptcy; that he has none as a Court of 
Chancery—not one that he has not drawn 
either from the express authority of those 
statutes, or by the constructions and implica- 
tions he has thought he might fairly make, 
being found necessary for the just and full 
execution of those statutes, to give to ‘them 
all the benefit to the bankrupt and his credit- 
ors intended by the legislature, and to pre- 
vent any wrong and injustice by the abuse 
of them. Numerous cases have been cited, 
which show, that the autherity to supersede 


_a commission of bankruptcy, which is exer- 


cised without question by the Lord Chancel- 
lor, extends over a large field; indeed, no 


precise boundaries appear to be marked for 


it. The Chancellor interferes in this way on 
very broad and general principles, for the 
purposes of justice, and to prevent an abuse 
of the bankrupt laws, to the prejudice of the 
bankrupt, as well as of the creditors. They 
are both under his protection, and he takes 
care that the true intentions of the legisla- 
ture in making the statutes, as he understands 
them, shall be carried into effect, and shall 
not be perverted, either by the bankrupt, or 
| by his creditors, to the work of injustice. 
This is the broad principle on which he acts, 
and, without any express words in the sta- 
tutes, he assumes that his powers are com- 
mensurate with these objects. But as this 


extent of power is not expressly granted to 
him by the language of the statutes, it is 
argued that he exercises it by virtue of his 
general chancery jurisdiction ; that he takes 
‘this authority to himself because he is the 
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Lord Chancellor, and holds the great seal; 
and not because he is the person or officer 
designated in the bankrupt law to issue the 
commission : in short that he hasthe authority 
only to issue the commission, with certain other 
powers, by the express grant of the statute, and 
that his subsequent control over it, except in 
cases designated, is by virtue of his office and 





jurisdiction as Lord Chancellor. I am not of 
this opinion ; and a brief recurrence to some 
of the leading cases will show that it cannot | 
be supported ; on the contrary that all and | 
every power he exercises over bankruptcy, is | 
derived either expressly, or by construction | 
and implication, from the statutes: that he | 
has none as a Chancery Court, or by virtue 
of his office as Chancellor; that the two ju- | 
risdictions are entirely separate and distinct. 

The jurisdiction of the Lord Chancellor in 

bankruptcy is distinct from that of Chancery, | 
(6 Ves. 782.) The jurisdiction is under a | 
special authority distinct from that of the 
Court of Chancery, (8 Ves. 250.) It isa 
legal and equitable jurisdiction, (15 Ves. 496.) 


The case of Ex parte Cawkwell, (19 Ves. | cellor ? 


appears to me to admit of no such conelu- 
sion; on the contrary, it is the very strong- 
est case we have, to show that he does noth- 
ing by his general jurisdiction, but that he 
obtains all his powers from the statutes, but 
has thought himself at liberty to use very 
freely his discretion in construing the sta- 
tutes, in order to get, by implication, the au- 
thority he thought necessary for the purpos- 
es of justice, and the due execution of the 
statutes. This opinion of Lord Hardwicke 
is truly the most copious stream of power 
that the Chancellor has drawn from the sta- 
tutes, the acknowledged fountain of all his 
jurisdiction in bankruptcy; and it is so far 


| from restricting that jurisdiction to the cases 


expressly granted, that it sets us an example 
in the use of construction and implication to 
obtain powers, which has no limits but the 
discretion of the chancellor or judge. 

To return to Lord Hardwicke—on what 
ground does he assume the large principle 
which gives him so much power? Is it by 
his distinct independent jurisdiction as chan- 
By no means—he thought that the 


233,) was a petition for an order on the bank- | legislature having committed to the chancel- 


rupt to produce to the commissioners a deed | lor the jurisdiction in bankruptcy, he had all 
The order was made by Lord|the authority that he had in the Court of 
This was his construction of the 


of trust. 
Eildon, who says: “it is in many instances | Chancery. 
difficult to state precisely the principle on | statute—his belief of the intention of the 
which the jurisdiction stands, in which a | legislature—his inference from the language 
bankrupt is often ordered to do that for | and objects of the statutes, and of conse- 
which there is nu express authority.” Now | quence it is from them and from them only, 
if it might have hcen referred to the general | that he assumes the jurisdiction. In the 
jurisdiction of the Chancellor, there could | case in 14 Ves. 449, the question was, wheth- 
have been no difficulty about it; nothing | er the commissioner could compel the bank- 
could be more simple; the want of an ex-/rupt who had obtained his certificate to at- 
press authority would have created none.| tend the commissioners. The chancellor 
Lord Eldon then adverts to Lord Hardwicke’s | said, “ Without the existence of such a pow- 
opinion in these terms: “It is well we have | er, the mode of allowing certificates must be 
Lord Hardwicke’s authority for it; who took | altered.” He asserts that he has the power 
a very large principle as to the jurisdic-| to compel the attendance of witnesses, ad- 
tion in bankruptcy ; thinking that the deg- | mitting that there is no express authority 
islature having committed to the Lord | given by the statute for that purpose. How 
Chancellor the jurisdiction in bankruptcy, | then does he get it? Is it by his general 
he had all the authority that he had when chancery jurisdiction? By no means; but 
sitting in the Court of Chancery.” Well | by implication; by construction of the mean- 
might Lord Eldon say that this was aj|ing and intention of the bankrupt laws, 
large principle to act upon in such a case. | which he says “ were framed with a view to 
This opinion of Lord Hardwicke has been | the authority with which the Lord Chancel- 
much relied upon by the counsel for the pe-| lor is intrusted in his ordinary jurisdiction.” 
titioner in support of his doctrine, that the | But the statutes do not say that they were 
Chancellor derives his extraordinary powers | framed with any such view, nor is there any 

reference in them to the general chancery 


over cases of bankruptcy from and by his 
general chancery jurisdiction. I confess, it | jurisdiction fur their execution. It is the 
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mere inference or implication of the chancel- | 
lor, as is the opinion of Lord Hardwicke, from 
the statutes themselves, from which, in some 
way, by construction more or less reasona- 
ble, the whole power of the Chancellor in 
bankruptcy is derived. 

The case of Er parte Smith, (19 Vez. | 
473,) was a petition to supersede a commis- | 
sion of bankruptcy, because it was taken out | 
by an attorney who was nota solicitor in 
chancery. No express power is given to su- } 
persede for this reason. The objection was } 
overruled : not on the ground of a want of | 
jurisdiction, but because “ A commission of } 
bankruptcy is a proceeding, not in the Court 
of Chancery ; and a solicitor in Chancery 
has no more connexion with proceedings in 
bankruptcy, and is as much a stranger, as | 
attorneys of King’s Bench or Common Pleas.” 
And so is the Chancellor, as such. Eden, 
449, quoting Mr Christian says, the jurisdic- 
tion of the Lord Chancellor in bankruptcy is | 
“A subject involved in great obscurity and | 
mystery.” Why so, if it may be referred at 
once to the general Chancery jurisdiction ? 
He proceeds, “which can only be developed 
by attention to its history and progress, and 
to those general principles of the common 
law by which statutes are construed, and to 
those also which are applicable to every new 
commission emanating from the great seal by 
virtue of the authority of the legislature.” | 
The author then refers to the opinion of | 
Lord Eldon in 14 Vez. 451, as “comprising | 


every thing necessary to be known upon the | 
subject.” In Ex parte Dufrayne, (1 Roli. | 
Rep. 333,) it is said, the Chancellor will su- | 

rede, if justice requires it, although strict | 
ial ens ; : | 

The result of these authorities seems to | 
be, that the Lord Chancellor, taking the lan-| 
guage of the statutes and the intention of | 
the legislature for his premises, determines, 
by a process of reasoning and deductions 


| conscientiously understand it. 


| reach it. 


statute for their guide and authority as they 
The British 
acts have named the Chancellor as the _per- 


| ° ° . ° 
| son or officer who is to issue the commission 


and hold other expressed powers. Any oth- 
er person or officer might have been named, 
and his powers would have been the same, 
provided the words of the statute would have 
afforded the same construction or implica- 


} tion. With us the District Judge issues the 


commission, and has other express powers, 
and he has also al! the powers which he may 
deduce by a fair and legal construction of the 
act of Congress, and the intention of the leg- 
islature in framing that act. The sound and 
tenable reasoning on the subject appears to 
me to be this. Cases must occur in which 
justice to the bankrupt, justice to his credi- 


tors, the rights and interest of both, the 


whole scope and spirit of the bankrupt sys- 
tem wil] require, that a commission issued 
ought to be revoked and superseded: that 
its continuance would afford a benefit to 
no one, would injure many, would counte- 


| nance injustice, perhaps fraud. Can it be 


then that, because the act of Congress has 
no enumeration of such cases, no special 
prov:sion or grant of power, to prevent or 
arrest these evils, there is therefore no reme- 
dy for them, there is no authority over them ? 
Such a presumption is insufferable. Where 
then should we look for the authority to per- 
form this act of justice? T’o whom are we 
to presume it was intended to be entrusted ? 


| Who is to recall the commission? the au- 


thority which is thus abused, which every 
one must agree ought to be recalled by 
somebody ? 

The answer would seem to be, that the 
jurisdiction which issued the commission, 
ought to be, must be, in the absence of any 


_ other, and no other exists, that which shall 


That the judge to whom the pow- 
er is given to issue the commission, has also 


| 
; 
from them, that he has certain powers in the the power to recall it, if, instead of answer- 


execution of the bankrupt laws, which are | 


not expressly given to him, but which he be- 


lieves are incidental to the power given, and | 


may be implied from the premises mentioned, 


that is, the language and intention of the leg- | 


islature, and not from the great seal. Has 
the Chancellor a broader discretion in the 
construction of a law, which he is called upon 
to execute, than the District Judge in the 
same situation ? 


They must both take the | not entitled to, the act will be a nullity, and 


ing the purposes for which it was issued, it is 
}used as an instrument of fraud, of oppres- 
|sion, of injustice, for the destruction of the 
| property and rights it was intended to pre- 
serve, without producing one of the benefits 
expected from it. If the judge should su- 
persede, where he ought not to have done so, 
| by a false or forced construction of the law, 
| taking by such means a power which he was 


| 
| 
j 
j 
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any party injured by it, can obtain ample re- 
dress. But if he has no authority to super- 
sede his cummission, the mischief will go on, 
and I know of no remedy for it. To apply 
this remark to the present case, if as has 


been contended on the part of the petitioner, | 


the supersedeas was ordered without any au- 
thority ; if the judge exceeded his jurisdic- 
tion in making the order, it is obviously a 
nullity ; it does not stand in the way of the 
rights or remedies of Mr Sansom, or any oth- | 
er person, creditor or not a creditor, having | 


proved or not having proved under the com- | 


mission ; but the commission, and every right 
and remedy under it, now stand in as full 
life as on the first day of its existence. Why 
does not the petitioner proceed as if the su- 
persedeas had no existence? If his judg- 
ments will avail him in any way, or to any 
purpose, the supersedeas opposes no impedi- 


ment to their operation. If by lapse of time, | 


| them only by his title. If the warrant hold. 
| ers show a better one they will recover. On 
'the other hand, if the supersedeas be ineffec- 
tual and void, still the warrant holder rust 
| meet and overthrow the same title of Robert 
Morris, for his creditors will defend un- 
| der that title. The result then is, that 
| whether the petitioner intends to pursue 
| these lands under his judgments, or by the 
/new warrants in which he denies having any 
| interest, or by proceeding with the commis- 
' sion, the supersedeas, if, as he contends, in- 
valid, will put no difficulty in his way; and 
he may have its validity tried by any court 
| of competent jurisdiction he may select. 
| Before I leave the question of jurisdiction, 
| 1 must not omit to notice the case of Lu- 
;cas v. Morris: (1. Paine, 396.) A bill was 
|filed in the Circuit Court of the United 
| States, calling upon the defendants as_ trus- 
tees, to account, and to compel them to car- 


or other means, he can have no proceeding | ry into execution the trust, which they had 
by his judgments against the lands, which | assumed as assignees of a bankrupt. One 
now seem to be the object of his pursuit, or | of the defendants pleaded in abatement to 
against any other property of the bankrupt, | the jurisdiction of the Court, alleging that 
then the revocation of the supersedeas would | the matters and causes of complaint belong- 
afford him no aid against that difficulty: it led exclusively to the Judge of the District 
would not better his situation in the smallest | | C ourt. Judge Thompson, of the Circuit 
degree. The supersedeas, on his argument | | Court, said, that if the bill embraces any 
of its invalidity, does not stand between him | matter of which the Circuit Court had cog- 
and these lands or impair his remedies against | nizance, the plea must be overruled, for it 
them. If he has lost them, it is not by a/claims for the District Judge the sole and 
void supersedeas. What course may he | exclusive jurisdiction of all matters compris- 
take if the supersedeas were revoked accor-|ed in the bill. The Judge says, that he 
ding to the prayer of his petition? He may | cannot discover that the act of Congress has 
proceed under the commission—have new | given “ exclusive jurisdiction to the District 
commissioners appointed—assignees chosen; | Judge over the entire execution of the law.” 
the property of the bankrupt, wherever found | Certainly it does not; nothing can be more 
taken possession of and distributed among | manifest ; and it is equally cle: ar, that in the 
his creditors. What hinders his doing all | matter in question before the Court, the act 
this now ? on the suppositien that the super- | of Congress did not, either expressly or by 
sedeas was unauthorised and is void. On| | any reasonable implication, give the jurisdic- 
this view of the case, on this ground for re- | tion to the District Judge, much less a juris- 
voking the supersedeas, he has no interest in | diction entirely independent of the ordinary 
revoking it, because it works no injury to | powers of courts of justice. It was claimed 
him or his rights. Norcan the holders of | on the broad ground that the District Judges 
the new warrants, which it is said have been | were the sole organs to administer the bank- 
laid on the lands, a part of them in Schuyl-| rupt law. Now there isa wide difference 


kill county, derive the least advantage from | between the powers of the Loid Chancellor ~ 


the removal of the supersedeas, be it valid | and our judges in this very matter of con- 
or invalid. They may bring their ejectments, | trol over the assignees. In England the 
If the supersedeas be good and valid, they | choice of assignees is subject to a control, 
will have to encounter the title of Robert | the largest, most general, and unqualified of 
Morris, and no other, for the lands were sold | any of the authorities given te the Lord 
as his property, and the purchasers hold! Chancellor in bankruptcy. By the 3Ist sec- 
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tion of 5 G. 2, ch. 30, the Chancellor may re- 


move assignees and appoint new ones; and | 


this control over them carries with it the au- 
thority to compel them to account: a refusal 
would be a good ground for their removal. 


By the 8th section of our act of Congress | 


the power of removing assignees, and ap- 
pointing others, is expressly delegated to the 
creditors, and excludes every implication of 
that power, or of any power incidental to it, 
in the District Judges. No inference then 
can be drawn from any thing that was said 


or done by Judge Thompson in the case of | 


Lucas v. Morris, that the District Judges 
possess no powers over the execution of the 
bankrupt laws but such as are expressly giv- 


en to them; not even that they have not the | 
jurisdiction of the Lord Chancellor, except | 


where it is clearly limited by the provisions 
of the act of Congress. 

To revert for a moment to the “large 
principle,” of Lord Hardwicke, sanctioned in 
amanner by Lord Eldon, the argument, for | 


it is but an argument, founded on the stat- | 


utes, that because the Lord Chancellor is 
named to issue the commission, &c., 
therefore bring his whole chancery jurisdic- 
tion into the execution of these statutes, is 
no better than to say that because the Dis- | 
trict Judge is named in the act of Congress | 
for the same purposes, he may exercise all | 
his judicial authority in the administration of | 
that act; and then by invoking the analogy, 
so often repeated, between commissions of 
bankruptcy, and executions, the power vf the 
jadge will be ample enough. With great 
deference to such high authority, it appears 
to me that neither the Chancellor or the 


he may | 


| been sustained. It is manifest that the pow- 
er of the Chancellor over the commission 
continues after the certificate, from the or- 
ders he has repeatedly made upon the bank- 
‘rupt witnesses, &c. It is true that Lord 
Eldon says, as quoted by Eden, 434, citing, 2 
| Rolle, 324, Er parte Crowder, “ that he nev- 
er knew an instance in which a bankrupt- 
cy was superseded after the bankrupt had 
obtained his certificate, on an _ objec- 
tion the debt, trading or act of bank- 
ruptcy.” This limitation of the objection to 
these objects, affords some implication that it 
/extends no further; and we see a good rea- 
| son why, after the proof of the debt of the 
| petitioner creditor, the trading and act of 
| bankruptey by the bankrupt, have been ac- 
quiesced in, until he has obtained his certifi- 
cate, he shall not be deprived of it by objec- 
|tions to them. Eden, pursuing the subject 
| says, that, “it has been determined that a 
| commission will not be superseded after the 
| certificate allowed, unless the invalidity ap- 
pears on the proceedings.” For this he cites 
| Ex parte Levi, (Buck. 75.) By turning to the 
case, it will be found, that it is so far from 
| changing the ground taken by Lord Eldon, 
confirmatory of it, and by 


to 


| that it is merely c 
no means sustains this author in his general 
| allegation that a commission will not be su- 
| perseded after certificate allowed unless the 


| invalidity appear on the proceedings. The 

| case was; “A bankrupt hed obtained his cer- 
tificate, and the petition to supersede the 

| commission was presented, on the ground 
that he was not a trader within the meaning 

and that the commis- 

| The Vice 


of the bankrupt laws; 
sion was a concerted one.” 


judge have any jurisdiction over bankruptcy, | | Chancellor decided that “ unless it appears 
virtute eficiorum, but obtain it directly from | | upon the face of the proceedings that the 
the statutes, by express grants, or by inci- | | party declared a bankrupt is not a trader, the 
dents te those grants drawn from the sta- | petitioner is precluded from going into evi- 
tutes “by those general principles of the | dence to disprove the fact of trading, with- 


common law by which statutes are constru- 
ed.” Eden, 449. Whether a District Judge, 
in his discretion, would feel authorised to 


draw as largely on this fund as the Lord | 


Chancellor has done, is another question. 
Whatever power they rightfully have, is by 
virtue of the statutes, and not by virtue of 
their offices. 

Some authorities have been cited to show 
that even in England it is too late for a su- 
persedeas, after the bankrupt has obtained 
his certificate. I think this principle has not 


| out he can show, that the commission was 


fraudulent. ” On this decision, being one of 
the special cases put by Lord Eldon, Mr 
Eden has raised the general proposition that 
“a commission will nut be superseded unless 
the invalidity appear on the proceedings.” 
In Ex parte Bass, (4 Madd. 270,) the same 
doctrine is given in the same restricted 
terms. The bankrupt will not, after having 
obtained his certificate, be allowed to im- 
peach the commission, upon the ground that 
he was no trader, but he was permitted to 
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supersede the commission, after certificate, 
where the title of the assignees, had been 
successfu]!y opposed in an action. and the 
commission, therefore, becomes inoperative, 
as that against Mr Morris did, from other 
causes, Inthe same sweeping way, Eden 
lays it down that “where a bankrupt has 
submitted to his commission for a considera- 
ble length of time, he cannot petition to su- 
persede it.” For this he cites, Flower v. 
Herbert, (2 Ves. 326.) This was not the 
case of a petition for a supersedeas, nor for 
any thing that has any analogy to it. It was 
a motion for an injunction to stay proceed- 
ings in an action at law, brought by the 
bankrupt against his assignees. It was an 
action of trover. The bankrupt had surren- 
dered ; had submitted to an examination ; he 
had himself petitioned for new assignees ; 
and a year and an half after these admis- 
sions that the proceedings under the com- 
mission were right, he brought an action of 
trover against the assignees, denying that 
he was a bankrupt. The Chancellor said, 
that no one would accept to be an assignee, 
if they were to be exposed to such suits by 
the bankrupt, notwithstanding his acquies- 
cence, This was no petition for a superse- 
deas on behalf of the bankrupt, but a prayer 
for an injunction against him, in a suit 
he had brought under such circumstances, 
against his assignee. 

It seems to me that the power and prac- 
tice of the Chancellor over bankruptcy, in 
all its stages, before and after the certificate, 
are not confined to any specified cases, but 
are exercised whenever,in his sound and 
judicial discretion, he finds his interference 
right and necessary, to carry into effect the 
due execution of the statutes, according to 
the intention of the legislature, and to pre- 
vent any abuse of them for the purposes of 
fraud, oppression, and injustice. 

It is manifest from the course of my re- 


marks, that if I were compelled to pronounce | 


a decision upon the question of jurisdiction, 
I should, as now advised, sustain it as a nec- 
essary power for the just administration of 
the bankrupt law, according to the intention 
of the legislature, and to prevent great abu- 
ses and mischiefs if this power could not be 
exercised. I think, however, that I am not 
now called upon to express any more abso- 
Jute opinion upon this point. Were I to 
yield to the argument against the power of 








the judge to order this supersedeas, it would, 
of itself, be a sufficient reason for refusing 
the prayer of the petition. Why should I 
do that which wil] be of no benefit to him ; 
which will add nothing to his rights or reme- 
dies ? Why should I oppose an inefficient, 
useless, revocation, to an inefficient, power- 
less order? I should not have the reluc- 
tance or hesitation of a moment to recall an 
error which would restore any right of which 
the error had deprived him; but I should be 
unwilling to spread upon my records contra- 
dictory decrees, for no beneficial purpose or 
end to any body. The chance of the peti- 
tioner, so far as he considers the success of 
the prayer of his petition to be important, is 
better, by admitting the power of the judge 
to order the supersedeas, and showing that 
the case was not one in which the order 
ought to have been made, and probably 
would not have been made, with a know!l- 
edge of all the circumstances. I will, there- 
fore, proceed to examine the case on the sup- 
position that the judge had authority to order 
the supersedeas ; and the question then will 
be, whether the petitioner has shown good 
cause for revoking it. 

In this view of the case the petitioner 
must put himself upon his equity, as opposed 
to the equity of those who resist his applica- 


'tion. At his first step he must meet and 


overcome the objection to his application in 
the character of a creditor of Robert Morris, 
after having forgotten or disregarded it for so 
many years. The peace of society, the set- 
tled condition of property, are cardinal ob- 
jects of every government. To preserve 
them, the legislature, in some instances by 


| positive enactments, and in others, the courts, 


by their judicial discretion, have raised bar- 
riers against stale and neglected claims, 
which may not be passed, whatever the 
rights may be that are excluded by them. 
Such are the limitations of time upon writs of 
error, bills of review, &c. I shall not hold the 
petitioner in this case to be interdicted from 
a hearing, even by the extraordinary number 
of years that have passed away, before he 
made a movement for the assertion of his 
claim, but consider the delay only as it af- 
fects his equity under all the circumstances 
of the case: I do not speak of his inatten- 
tion to the proceedings for obtaining the su- 
persedeas—he says he had no notice of 
them—but of his inattention to the commis- 
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sion, of which he certainly had notice and 
knowledge, and to reinstate which is the ob- | 
ject of his present application. For thirty 
years he thought the commission of no im- 
portance to him; he had no right or interest 
in it of under it, which, in his opinion, was 
worthy of his attention; and now he seeks, 
on the ground of that right and interest, to 
bring back this commission to existence. 
We may certainly say, that he must be pre- 
pared to show streng reasons for such an in- 
dulgence. I do not say that his neglect of 
the claim he now urges upon me has shut! 
him out from a fair consideration of his case. | 
I have heard him—-he has been faithfully | 

| 


and ably defended, and I shall endeavor 
faithfully, at least, to do him justice, not over- | 
looking the justice that may be due to oth- | 
ers. I must here recur to his conduct dur- | 
ing the progress of the commission, He | 
saw the whole proceding entangled and fi- | 
nally stepped by impediments he could have | 
removed at once, but he stirred not. Hav- | 
ing securities which put him in a better sit- | 
uation than other creditors, he let them | 
struggle in endeavors which he thought! 
would be fruitless, while he declines to share | 
the labor, or put one dollar at hazard in the 
attempt. After a lapse of many years, the | 
family of the bankrupt discover some prop- | 
erty, or some interest which he had in prop- 


erty, which was going to waste and ruin, be- | 
| hereafter adverted to. But that is a gecond- 


cause there was nobody to attend to it. ‘he 
creditors and the petitioner among them, had | 
for five-and-twenty years, abandoned the 
whole concern, and there was no power in 
the family of the bankrupt, or in any body, 
to make them or him return to it. What was | 
to be done? Was the property, whatever 

was its value, to be lost, for want ef an! 
owner? If the creditors would not have it—| 
if Mr Sansom rejected all interest in it—| 
should it not revert to the party who had as- | 
signed or tendered it to them, provided there | 
was a power in the law to return it to him? | 
Why did Mr Sansom disregard for so many 

years, the commission he now thinks of so | 
much value tohim? It was known to him— 
he was called upon again and again to ap- 
pear with his claims as a creditor before the | 
commissioners. He did not—he would not| 
appear. Nobody, knew, officially, that he | 
was a creditor—that he had any claims upon 

the bankrupt, or his effects—any interest in 


what might finally be done with it. After a 
lapse of thirtyfive years, he wakes up—he 
comes forth from his obscurity, and presents 
himself here as a creditor of Robert Morris, 
having an interest inthe commission of bank- 
ruptcy, which entitles him to the favour of 
the judge, by the revocation of an order de- 
liberateiy made, in relation to that commis- 
sion. Ile asks that this order may be ex- 


} . 
| punged or revoked, in order that he may be 


allowed to enrol himself under the commis- 
sion as one of the creditors of Robert Mor- 
ris, for no other creditor asks for it; he now 
wishes to prove his debt before the commis- 
sioners, and to reinstate the commission with 
all its legal rights and consequences. He 
seems to be either one of the sleepers for 
whom the law will not watch; or one of the 
watchers who look quietly upon the labors of 
others without sharing them, but keep them 
selves ready to seize upon any benefit that 
may result from them. 

What reasons has the petitioner offered to 
justily or explain his long inaction in rela- 
tion to his rights and interests as a creditor 
of Robert Morris? I have no reference now 
to any proceedings under his judgment, or 


| to the validity of that judgment, as it may or 


may not be affected by time. He has offer- 
ed some reasons which he thinks should re- 
but the presumption of satisfaction of his 
judgment by lapse of time—which may be 


ary question on this application, which is not 


| for the revival of the judgment, or to author- 


ise any proceeding under it. For my pres- 
ent object, I may consider that he has a 
debt, that might be proved under the com- 
mission. He asks that the commission may 
be reinstated, for the sole purpose of admit- 
ting him to that proof. He asks that an or- 
der which superseded that commission, and 
which in the present inquiry is assumed to 
have been authorised and valid, shall be re- 
voked, that he may have the opportunity to 
present his claim to the commissioners, and 
make such proof there of the validity of his 
debt, as may be in his power. It is clear, 
then, that the delay, the neglect which he 
has to account for, is not of his judgment, 
but of the opportunities which were afforded 
to him for thirty years, to do that which he 
now desires to do, Ihave no recollection 
that any explanation, legal or equitable, has 


what was doing under the commission, or ' been offered for Mr Sansom’s declining for 
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so long a time to prove the debt he now 
wishes to prove. The four reasons for inac- 
tion were applied to his judgment—to his 


debt, to show that it was not lost by lapse of 


time. But none of these were used, or 
could be used, to explain his neglect of the 
commission, and his entire disregard of the 
rights under it which he would now recall 
and reassume. ‘lhese reasons were—the 
bankruptcy and death of Mr Morris—the dif- 
ference between a judgment and a bond— 
and his ignorance of the existence of the 
Schuylkill lands. Granting that these may 
have been the motives for taking no pro- 
ceeding under his judgment, and without an- 
ticipating how effectual they may be to pre- 
serve his debt from extinction under the 
pressure of thirtyfive years, it is enough to 
say, that they do not account for, justify, or 
explain, his delay to prosecute his rights un- 
der the commission. 

1 will now suppose this objection is re- 
moved or waived; still it is incumbent on 
the petitioner to satisfy me that he will gain 
some benefit—some substantial and adequate 
benefit—by obtaining the prayer of his peti- 
tion. TI will not revoke a decree rightfully 
and deliberately made, after so long an ac- 
quiescence by all interested in it, and most 
especially after rights have been acquired 
under it, unless it is clearly shown to me that 
justice to the petitioner requires it, and that 


justice will be measured, in part, by the ad- | 


vantage he is to gain by it. If it be clear 
he can gain nothing, he has no justice to 
support him—he will be a mere stranger in- 
truding himself into a proceeding in which 
he has no interest. If his interest be but 
nominal, or so inconsiderable, as not to be 
worthy of regard, the judge would not dis- 
turb a decree froma repose of six years, and, 
assuredly, will not put in jecpardy or doubt 
the interests of otlers, to gratify such an ap- 
plication. It isa maxim even of the com- 
mon law, that “de minimis non curat lex,” 
and new trials have been refused, on the 
ground of the insignificance of the interest 
of the party, who otherwise would have been 
entitled to it. It is clear, that in this case, 
the petitioner can gain nothing by his peti- 
tion and the order he prays for, but the op- 
portunity to prove his debt under the com- 
mission, and to receive such a dividend of 
the Schuylkill lands, which is all the proper- 
ty of the bankrupt known to us, as his debt 


will entitle him. The inquiry, then, to which 
a judge, acting on a broad and equitable 
discretion, will turn, is, whether the petition- 
er can obtain this benefit by re-opening the 
commission, and what will it be worth to 
him? The judgment which is the evidence 
of his debt, is now nearly forty years old, al- 
most double the period which the law al- 
lows to the existence of it asa debt. His 
| last proceeding on it was in 1805—more 
| than thirty years before his present applica- 
tion. Could the commissioners of the bank- 
| rupt admit such a debt to be proved, or such 
/a creditor to participate in the distribution of 
| the effects of the bankrupt? If it stood 
| naked and alone, it is, in my opinion, most 

manifest, that either the bankrupt, if living — 

or his representatives, as he is dead—or any 
< his creditors, objecting to the admission 
| of such a debt, the commissioners would 
| have no legal right to receive it; and if re- 
| ceived, it would be expunged, as in the case 
|in 15 Ves. 479. ‘Ihe examination of the 

numerous cases on this point has occupied 
|a large portion of the argument of counsel 
'on both sides. I forbear to examine them. 
| The general effect of such a lapse of time 
| upon a payment is not denied; but it is al- 
‘leged, that this effect, which is but a pre- 
| sumption of law, may be explained and 
|rebutted by circamstances—by evidence, 
| which, in the opinion of a court and jury, 
would keep the debt alive ; and that the pe- 
titioner has a right to go before the commis- 
sioners, or to a jury, at his election, to satis- 
| fy them that he has such circumstances and 
evidence as would relieve him from this pre- 
sumption—wonld account for his delay, in 
a manner to preserve his debt. This is true; 
but in order to induce me to grant his peti- 
tion on this ground, it is incumbent upon him 
now, and here, to satisfy me that he has such 
evidence and such circumstances in his pow- 
er, not as absolutely as might be required of 
him by the court, but sufficiently so to con- 
vince me that he has some fair and reasona- 
ble ground to go upos—some probable legal 
expectation of making out his case, if the 
opportunity is accorded to him. In an ap- 
plication to a common law court to open a 
judgment and let the party into a defence, 
the court will be well satisfied that he has 
an available defence, before they will disturb 
their judgment. It is not enough for him to 
say—Give me the opportunity, and I will try 
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what I can do with it—he must show to the | 


judge for whose interference he applies in | 
his behalf, what his reasons are, and that he | 
has a good case to exhibit. In the present | 
case, | do not think that, as matter of law, | 
the facts and circumstances relied upon by | 
the petitioner could avail him to avoid the 
consequences of the lapse of time upon his 
debt. Should he go to a court, I must pre- 
sume that the judges would take the decision 
of the law upon themselves; and as to the 
facts, taking them to be just as the petitioner 
has represented them, they are altogether in- 
sufficient to entitle him to relief. Ido not 
again repeat them, or go into the detail of 
my reasons for this opinion. It appears to 
me to be obvious, that neither the bankruptcy | 
and death of Mr Morris, nor the alleged dif- | 
ference in the law between a bond and a} 
judgment, nor the petitioner’s ignorance of | 
the lands in question, are sufficient apologies | 
for his neglecting to take the prescribed and | 
ordinary means of keeping his debt alive, for | 
any contingency that might be beneficial to 
him. Why should I open a commission for 
such a claim, which, with my opinion of it, I 
must believe would not be received by the 


commissioners, or by any other tribunal to | 


which the petitioner might carry it? If I 
should refuse the prayer of the petition if 
no reason were offered for his inertness for 
five and thirty years, I may, and ought a’so 
to refuse it, when the reasons offered to 
remedy this defect, are to me clearly insuffi- 
cient: and particularly when those reasons 
are of a character that would fall under the 
dominion of the court, rather than of a jury, 
consisting of undisputed facts, and leaving 
the legal inferences from them only to be 
determined. The effect of the bankruptcy 
and death of Mr Morris upon the lapse of 
time, are, in my opinion, clearly questions of 
law for the decision of the court, and not of 
a jury ; so also is the supposed difference be- 
tween a bond and a judgment, in this respect. 
The fourth reason—that is—the ignorance 
of Mr Sansom of the existence of the land 
in question, is more of a mixed question, but 
I cannot suppose that either a court or jury 
would consider it as a good reason for such 
laches, or as avoiding the legal effect of 
time upon the debt. If he meant to take the 


chance of the discovery of property, he 
should have kept his judgment in a situation 


i think, have had heretofore, and shall have 
hereafter, the same defence set up in very 
many cases. If it is enough for a plaintiff 
to say that he did nothing under his judg- 
ment, because he did not know of any prop- 
erty to levy it upon, it is obvious how easy it 
will be to defeat the wise provision of the 
law which requires diligence of him. The 
reason is good, perhaps, for not taking out 
an execution, but certainly it does not ac- 
count for the neglect to keep the judgment 
alive, by the inconsiderable trouble and ex- 
pense of issuing a sct. fa. once in every five 
years, 

It must be understood, that I do not put 
my ultimate decision of this case upon 
this ground. It maybe that I am mis- 
taken on it ; it may be that the commission- 
ers, or a court and jury would admit the 
proof of the debt, notwithstanding the lapse 
of time against it; it may be that they 
would deem the reasons of the petitioner for 
his inactivity sufficient to rebut the presump- 
tion of law ; but it will be seen that my 
argument against the present application, is 
independent of the existence or non-exist- 
ence of the debt of the petitioner ; although, 
indeed, if he has no debt, it is, of itself, a 
sufficient reason for rejecting his petition. 
But if the judgment had been duly kept 
alive—if it were now a good and subsisting 
debt—-the objection remains, which I think 
is fatal to this application to the equity and 
discretion of the judge, that the petitioner 
has neglected for thirtyfive years, during the 
whole of which time it was in his power, to 
do that which he now desires to do, and to 
allow which, he calls upon the judge to re- 
view the proceeding of six years’ standing, 
and to revoke a decree under which valuable 
rights have been acquired. This is the radi- 
eal defect of his claim. There is no equity 
in such a petition. 

‘here is another consideration of no im- 
posing weight, in the Jegal aspect of the 
case, but which bears strongly upon iis equi- 
ty. If it were certain that Mr Sansom will 
take upon himself to proceed with this com- 
mission—to have new commissioners and 
new assignees, who will accept the trust, 
appointed ; and that the commissioners will 
admit the proof of his debt, and all this must 
be done, or he has no object or interest in 
the success of his petition—then I may in- 





to avail himself of it ; otherwise, we should, 


quire whether he will have such an interest 
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in revoking the supersedeas, and restoring the 


commission ; whether he can derive such a | 


benefit from it as will justify me, in the exer- 
cise of a sound and equitable discretion, in 


annulling a decree made so deliberately and | 
so long ago, and in taking the hazard of the | 


wrongs and injuries which it may inflict upon 
others who have put their faith in the per- 
manency of the decree ;—can I hesitate to 
see on which side the strongest, the prepon- 


derating equity lies. It is hardly credible, 


that the petitioner would proceed with this | 


commission, when, from any calculation I 
have been able to make on the facts now be- 
fore me, he could never receive from it, one 


half of the amount of the expense of his | 


first step. He could not obtain the first 
meeting of the commissioners for twice the 
sum he will, if his whole claim is allowed, 
receive from them. I will not presume that | 
he is struggling to gratify his pride or his | 
resentment by a barren victory, which he 
never intends to prosecute to any result, but, 
having succeeded in annulling the superse- 
deas, will leave the commission as he found 
it. I confess, that nothing in this case, from | 
the beginning, has been so obscure to me as 


the object of the petitioner. It is admitted | 
that his judgment cannot be aided, as their | 


liens are certainly gone; and indeed no ad- 
vantage is claimed or expected by him, but 


to prove his debt under the bankruptcy, and | 
I have shown what that is worth. It is no an- | 
swer to say, that if he has any interest, how- | 


ever small, it is enough for this application. 
He addresses himself to the discretion of the 
judge, on the equity of his case, and it is the 
duty of the judge to look to other parties and | 


their equities, which may be effected by his | 


decision. 
I might well stop here, but it will perhaps, 


be more satisfactory and just to one of the | 


parties who has opposed this petition, to say 
a few words upon a part of the cause which 


has occupied a considerable portion of the | 
I 


discussion, and excited much of its anima- 
tion. I mean the interest of Mr Rawle in 
the supersedeas, and in the lands he has pur- 
chased, since it was awarded. The facts are, 
that a certain judgment was rendered against 
Mr Morris, at the suit of Joshua B, Bond, in 
March, 1797. On this judgment a testatum 
fi. fa. issued on the Ist of February, 1798. 
Here it rested until April, 1830. In the 
mean time the plaintiff, J. B. Bond, died, and 


his administrator, for the use of William 
Raswle, on the Ist day of April, 1830, issued 
|a scire facias against the representatives of 
Robert Morris, who was al<o dead, to revive 
the judgment. On the 6th of December, 
1830, judgment was confessed on the scire 
| facias, by Mr Williams, who appeared as the 
| attorney for the defendants. The original 


| judgment being thus revived, a fi. fa. was is- 


| lands, now in Schuylkill county; they were 
sold under a venditioni exponas, in October, 
1831, and William Rawle, Jr. Esq., was the 
| purchaser for the consideration er sum of 
| $5,100. It is evident that these proceedings 
if they were objectionable, can have no di- 
rect operation or influence to help the peti- 
tioner if his case is defective in itself; so 
far indeed as he has been opposed by the 
claims of Mr Rawle, as a bona fide purchaser 
on the faith of the supersedeas, he may in- 
| quire into the good faith of the purchase to 
| resist the equity of the claim; beyond this 
| itis of no importance what were the circum- 
| stances of that sale and purchase, or who are 
| interested in them. Butin justice to Mr Rawle, 


| sued which was levied on certain unimproved 
| 


| 


i] ought not to omit to take some notice of 


these proceedings. The allegations on the part 
| of the petitioner are, that Mr Rawle, in truth 
| paid no money for this purchase, and that 
the representatives of Mr Morris are inter- 
ested with him in the purchase, and that for 
part of it he was a trustee for them. Is 
there any force in these objections either as 
| they apply to the case before me, or for any 
|purpose? If Mr Rawle was a bona fide 
| assignee, and holder of Mr Bond’s judgment, 
and that has not been questioned, there was 
nothing unusual, improper, or illegal, in his 
| becoming the purchaser of the property at 
| the sheriff’s sale, nor in his being allowed to 
give a credit on his judgment for the pur- 
chase money. If Mr Sansom had any objec- 
| tion to this, legal or equitable, he might bave 
| called upon the sheriff to bring the money 
| into court, and then the question would have 
| been examined and decided by the proper 

tribunal, and not left for us on this petition. 
| But he comes here to cure all his delays and 
| delinquencies. It is clear that Mr Sansom 
| knew that this course was in his power, for 

the motion was made in the Court of Schuyl- 
| kill County, which refused to consider it for 
Daves of jurisdiction, as the process under 

which the sale was made, had issued from 
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the Supreme Court. The motion then might 
have been renewed in the Supreme Court ; 
and the right of Mr Rawle to pay for the land 


in this way, with every other objection con- | 


nected with it, would have been fully attend- 
ed to and finally determined. I can see 
nothing in this objection; it does not impeach 
the legality or good faith of the sale and pur- 
chase. Nor is there anything more in the 
other objection, that Mr Rawle is a trustee 
for the representatives of Mr Morris as to 
part of the land. And why may he not be, 
for part or for the whole ? Mr Rawle appears 
at the sale, a good and lawful purchaser ; he 
is the highest and best bidder; he is able and 
willing to comply with all the terms of the 
sale, and if he does so, is it any objection 
to his title, or the propriety of the whole 
transaction, that other persons, the repre- 
sentatives of the original defendant in 
the suit, are interested in the purchase, 
are to answer to him fora portion of the 
purchase money, and to share with him 
a portion of the land? I cannot see it; this 
is purely an affair between themselves, and 
is no more liable to objection than if Mr 
Rawle, after his purchase, had sold a part of 
the land to the same person. This trust, if 
it existed, had no effect upon the sale, for it 
is not pretended that it was known, and even 
now rests only on conjecture. If, however, 
it was an objection to the sale, it is now too 
late to make it; the occasion is gone by. 
«When the sheriff comes to acknowledge 
his deed, the court may, if there has been 
fraud or unfair practices, set aside the sale.” 
Wharton’s Dig. 213. 

The interest which the representatives of 
Mr Morris had in superseding the commission 
of bankruptcy; and that they expected .to 
derive some benefit from the property which 
would be liberated by the supersedeas from 
the operation of the commission, has never 
been concealed. On the contrary it was their 


open and avowed object, and their manner of 


obtaining it, if free from fraud and unfair 
practices, is of no moment. The supersedeas 
was ordered on the application of Henry 


Morris, one of the children of Robert Mor- 


ris, and the ground of it was the waste and loss 
of property, which had taken place by lock- 
ing it up under the commission, and the hope 
of rescuing what might remain, It was 


known that the effect of the supersedeas 
would be to annul the commission and all 


| that had been done by, and under it, and to 
'restore to the representatives of the bank- 
| rupt the property which had not been legally 
disposed of. Why did the children of Mr 
| Morris move in the thing, if they did not ex- 
| pect some benefit from it? Now these rep- 
| resentatives appear here as distinct parties, 
| to suppert for themeelves, the order that was 
| made on their petition; and if Mr Rawle’s 
| equity as a purchaser subsequent to the su- 
| persedeas and on the faith of it, were really 
| liable to objection, it cannot affect the rights 
| of the representatives of Mr Morris, nor the 
property which has accrued to them by vir- 
| tue of the supersedeas. Whether the lands 
| purchased by Mr Rawle constitute the whole 
property that has reverted to the bankrupt, 
| I do not know, nor perhaps, can it be certain- 
ly known by the parties; but if the com- 
mission is reinstated, that, as well as any 
other that may exist, will be wrested from 
them and brought back to the power of the 
commission. 

If in superseding this commission, I tran- 
scended the powers delegated to me by the 
law, it is my consolation that it was a null 
and powerless act, which can do no injury to 

| the rights of the petitioner. On the other 
| hand, if that order was an unauthorised ex- 
| ercise of my authority and jurisdiction, it isa 
satisfaction to me, of great value, that | have 
given a close and attentive hearing to an able 
}and laborious argument on behalf of the 
| petitioner, in which learning and ingenuity 
| were equally displayed, and that in deciding 








”|} the case, have omitted no means in my 


| power, of reflection and research, to come to 
| a sound and just conclusion. 
I order that the petition be dismissed. 


SUPREME JUDICIAL COURT. 


BOSTON, MARCH TERM, 1839. 


Commercial Bank v. John French. 
A promise may be made to a person by description as 
well as by name. 
A promise to the cashier of a bank may be eiforeed 
by the bank itself. 
Quare, if a promise is made to the cashier by name, 


can the corporation maintain an action ? 


ASSUMPSIT on a promissory note of hand, 
of which the following is a copy: 
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Boston, Sept. 23, 1835. 
For value received, I, John Thomson, as 
principal, and J, John French, as surety, 
jointly and severally promise to pay the 
Cashier of the Commercial Bank, Boston, or 
his order, nine thousand dollars on demand 
with interest. Joun Tomson. 
Joun Frencu. 





At the trial before Putnam J., at the last 
November term, it appeared, that there was 
no endorsement on the note; that it was 
given for a temporary loan, and was not dis- 
counted or entered as a discounted note on 
the books of the bank; that the defendant 
was never applied to, nor was any thing said 
to him about the note, until Thomson failed 
in business, in 1836. The defendant insist- 
ed, that the note was made payable to the 
cashier, and not the bank; and not being en- 
dorsed, no action could be maintained in the 
name of the bank. But if it were a note 
designed to be payable to the bank, as payee, 
then French had a right to expect, that it 
would be discounted in the usual mode ac- 
cording to banking privileges and usages ; 
that if the plaintiffs did not thus deal with 
the note, then,the defendant, as surety, was 
discharged from any liability. 

The judge overruled the defendant’s ob- 
jections, and the jury returned a verdict for 
the plaintiffs. 

The defendant moved for a new trial. 


Sprague § Blake for the plaintiffs. 
H. H. Fuller for the defendant. 


Morton J.—The ruling of the judge at the 


trial was right. A promise may be made to 
a person by description as well as by name, 
and when the name of the promisee can be 
well ascertained, he may recover. A promise 
to the cashier of a bank may be enforced by 
the bank itself. If the promise had been 
made to the cashier by name, the case would 
have been somewhat different, for though the 
cashier might maintain an action, it may well 
be doubted whether the corporation could. 
Judgment on the verdict. 


Daniel Perkins v. The Franklin Bank. 


Bank post notes are entitled to grace, unless they 
contain an express stipulation to the contrary. 


Assumpsit ona bank post note for $1000. 





The note was dated December 7, 1836, 
was payable in “seven months,” and it con- 
tained in the body of it, the expression, “ in- 
terest at the rate of four and one half per 
cent. per annum, until due, and no interest 
after ;” and on the margin, a memorandum, 
“due July 7, 1837,” on which day a demand 
of payment was made at the bank, and the 
cashier offered to pay in bills of the bank. 
This was declined and the action was com- 
menced on the same day. 


At the trial at the last November term, 
before Putnam J., the defence was, that the 
action was brought too soon, and that the 
note was not due until July 10, 1837. The 
plaintiff introduced several witnesses who 
testified, that grace was never demanded 
on a bank post note to their knowledge ; 
that it was common to put a memoran- 
dum on the margin of post notes, and they 
considered it put there to express when 
the note was actually due; and that if the 
note were payable with grace the marginal 
note would have been written, “due July 
7—10.” 


A verdict was taken by agreement for the 
plaintiff, subject to be set aside by the whole 
court. 


Parsons for the plaintiff. 
Ward for the defendant. 


Shaw C. J.—We are of opinion, that a 
note of this kind is entitled to grace, and 
that the action was brought too soon. The 
statute is imperative that grace shall be allow- 
ed on “all bills of exchange and all promisso- 
ry negotiable notes” with certain exceptions ; 
and post notes do not come within the ex- 
ceptions. It makes no difference that cer- 
tain gentlemen, who were undoubtedly well 
qualified to judge, testified that the custom 
with the banks had been not to allow grace 
on such notes. An express provision of the 
statute cannot be affected by any such cus- 
tom. The memorandum on the note that it 
was “due July 7, 1837,” only meant, that it 
was payable then, like any note payable at a 
future day certain; and cannot be construed 
as an express stipulation that ne grace should 
be allowed; but the law adds three days to 
all promissory notes, with the exceptions, 
enumerated in the statute. 


Plaintiff nonsuit. 
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George Carlisle et ux. v. Ezra Weston, Jr. 

and others. 

The court will not dismiss an action for irregularity 
of service, at the instance of a party defendant, 
after an appearance has been entered by his at- 
torney. 

Trespass. Weston, one of the defen- 
dants, was named in the writ as “formerly a 
deputy of the sheriff of the county of Suf- 
folk,” and the writ was served on him by a 
coroner, The counsel for the defendants, 
after he had entered an appearance, but be- 
fore he had pleaded to the plaintiff’s declar- 
ation, moved the court to dismiss the action 
for want of service. 


B. Sumner for the plaintiffs. 
Brigham for the defendants. 


Morton J.—This motion comes too late. 
Whatever irregularity there was in the ser- 
vice of the writ, the defendant cannot take 
advantage of it after he has entered an ap- 
pearance. Mere nullities cannot be cured 
by any act of the parties, and may be taken 
advantage of after an appearance ; but a plea 
to the jurisdiction must be taken immediately. 
It is too late to do it after a party has taken 
a step.' 

Motion overruled. 





OBITUARY NOTICE. 


ASAHEL STEARNS. 


Drep, in Cambridge, on Tuesday, Febru- 
ary Sth, the Hon. Asahel Stearns, aged 64. 

Mr Stearns was born in Lunenburg, in 
the county of Worcester, June 17, 1774. 
He was graduated at Harvard University in 
1797, and pursed his legal studies with the 
late Timothy Bigelow, at Groton. He com- 
menced the practice of law at Chelmsford, 
now Lowell, in 1801. He soontook a high rank 
in his profession, and in 1813, was appointed 
County Attorney for Middlesex, which office 
he held until 1832. 

Mr Stearns had little desire for political 
distinction, and very much preferred the 
more arduous and less ambitious duties of 
his profession. He was constant and firm 
in his political opinions, however, and was, in 
some respects, a prominent member of the 


‘See Coupland v. Cooke.—( Law Reporter p. 205.) 
47 





Federal party. In 1814, he consented to 
stand as a candidate for Congress, and much 
to his own surprise, was elected to the Con- 
gress of 1815—1816. 


In 1815, he removed to Charlestown, and 
in 1817, he was appointed University Pro- 
fessor of Law in Harvard University, which 
office he resigned in 1819. In 1818, he re- 
moved to Cambridge, where he spent the 
remainder of his days. 


In 1824, he published the first edition of 
his justly celebrated work on real actions. 
We have understood that he was induced to 
prepare this work, for which he deserved and 
received so much credit from the whole pro- 
fession in this country, by his friend, Mr 
Hoar, of Concord. ‘The circumstances under 
which this advice was given deserve to be 
mentioned, as another instance of the appa- 
rent trifles to which mankind are often in- 
debted for the noblest efforts of genius and 
labor. 


In the winter of 1824, during the session 
of the court at Cambridge, and when the bar 
were accustomed, more than at present, to 
spend their evenings together, and when their 
habits of social intercourse did much to 
soften the many asperities which the practice 
of the law seems calculated to call forth 
ind strengthen, Mr Stearns was one evening 
lamenting that he had so little to do. It was 
then vacation in the University ; he had but 
few actions in court, and his time seemed 
likely to hang heavily on his hands, for sev- 
eral weeks. “I will tell you what to do,” 
was the answer of Mr Hoar, who was a very 
intimate friend of the deceased, “you shall 
write a work on real actions.” The advice 
was received with acclamation by all present, 
and Mr Stearns immediately commenced the 
work, which he had more than half com- 
pleted before the close of the vacation, and 
which was published in less than six months. 
It passed to a second edition in 1831. We 
have no time at present, to speak particularly 
of this work as it deserves. It was univer- 
sally regarded as learned, accurate and useful, 
and we may say, without fear of contradiction, 
that it supplied a desideratum, the want of 
which all in any way conversant with the 
law, had acknowledged, and which students 
and the younger members of the bar, had 
especially felt. 
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In 1832, Mr, Stearns was appointed 
one of the commissioners for revising the 
Statutes of the Commonwealth, Judge Jack- 
son and the Hon. John Pickering being his 
colleagues. 

After this work was completed, he partially 
resumed his practice, and continued in it 
until his failing health compelled his retire- 
ment. The last time he ever appeared in 
court as counsel, was, if we mistake not, in 
this city, in a petition for partition, in 
1836. In March of the following year, how- 
ever, Mr Stearns received a merited com- 
pliment from a distant part of the State of 


Maine, in being called to preside over a) 


board of arbitrators in a case of much 
culty. Fora long time the city of Bangor 
had been kept in considerable excitement in 
consequence of a difficulty between the 
Bangor House proprietors and the lessee of 
the establishment. It was a case attended 
with intrinsic difficulties, and after a very 
long trial, in which there was unusual ex- 
citement, by the urgent advice of Mr Justice 
Shepley, the parties were induced to submit 
the whole matter to gentlemen at a distance, 
who would not be likely to enter into the 
excitement of the different parties. Mr 
Stearns was requested to preside, and the 
manner in which he fulfilled his duties for 
the three weeks during which the arbitrators 
were in session, was able, dignified, and con- 
sistent, and satisfied equally all the parties in 
interest. 

We have said, that Mr Stearns had little 
desire of political distinction. It should be 
added, that he had much at,heart the welfare 
of our country, and took great pains to in- 
form himself on all political questions. He 
never failed to vote at all elections, deeming 
it a duty no less than a privilege; and the 


diffi- | 


| very last time he left his house was for the 

| purpose of voting at the late unsuccessful 

|attempt to elect a member of Congress in 
| the fourth district. In twentyfour hours after 
he had deposited his vote, he passed to an- 
other world! 

In presenting the above necessarily imper- 
| fect sketch of this gentleman’s life and char- 
acter, we have the gratification to say that 
| we may ere long refer to the subject again, 
| a we understand that a more extended ac- 
| count is in preparation by one who is every 

way competent to the task. 


We cannot better conclude, than by an 
| extract from a beautiful tribute paid the de- 
ceased in one of the daily papers. 

“The ill health of the last years of this 
gentleman’s life had taught his friends that 
its termination must be near: but, whatever 
be the length of expectation, the blow, when 
it falls, must strike heavily. In this instance, 
it is the more painful, because it severs ties 
of peculiar tenderness andstrength. Active 
in a profession which deals with the crimes 
and quarrels of mankind, he passed through 
this ordeal unhurt ; and no man has combined 
more perfectly than he, the characters of a 
skilful lawyer, a zealous advocate, and an 
honest man, His integrity was not merely 
that which the world demands and is content 
with; it was pure, uncompromising, entire. 
Nor was it mingled with anything of stern- 
ness or severity, for his kindness and gentle- 
ness were constant and universal. If he has 
left to the friends who were nearest to him, 
hopes and recollections full of consolation, 
he has also left to society an example which 
cannot fail to be fruitful of good, as long as 
his memory lives in the wide circle whic h 
knew him and laments his loss.” * 











